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the report evaluates the work of the major anti-corruption institutions in Bulgaria in 2018, taking into 
account the overall legislative framework, as well as the case-law accumulated in the years prior. the 
report contains two main sections: first, an evaluation of the criminal justice system on the basis of an 
analysis of proceedings on criminal cases of high public interest (2016-2018); second, an evaluation of 
the effectiveness of the new anti-corruption model embodied in a single centralized institution – the 
Commission for Counteracting Corruption and the Forfeiture of Illegally Acquired Property (CAFIAP). 
Based on the findings of the analysis, the report outlines a number of problem areas in the implementation 
of the legislation and puts forward recommendations for addressing these problems. 

The report focuses on the institutions most engaged in counteracting high-level corruption – the system 
of criminal justice and the recently-created anti-corruption body. The Public Financial Inspection 
Agency, the General inspectorate within the council of Ministers, inspectorates within ministries, the 
Internal Security Directorate at the Ministry of Interior have all been assigned functions in counteracting 
corruption and assessing corruption risk, however they mostly tend to support the work of the two key 
institutions – the prosecution and CAFIAP.

ExEcutivE suMMAry

The implementation of criminal-law protection against corruption offences is hampered by 
the scale and complexity of the matter, as well as by the frequent changes in the legislation. 
Particular shortcomings include:

    Legislative gaps regarding clientelism, nepotism, and fraudulent practices in public 
procurement, such as the abuse of office and offences which pre-determine or provide 
preferential treatment to a contractor without incurring property losses.

    Missing or inadequate provisions allowing persons involved in bribery who voluntarily 
report the crime, as well as persons with special contributions in helping the investigation 
and prosecution of serious criminal offences to receive lighter sentences or impunity.

    Inconsistent framework with regards to the specialized courts and prosecution – corruption 
offences by executive-level public officials at certain public institutions are unjustifiably 
removed from the jurisdiction of specialized courts.

The formalism of criminal proceedings prevents the development of innovative and original 
investigation strategies and fails to encourage investigators to take initiative and develop 
original strategies.

The office and public influence of an offender are among the factors which have a negative 
impact on criminal proceedings. When a suspect is politically involved or has carried out the 
alleged offence while in public office, the judicial process is politicized. This risk is particularly 
pronounced in the early stages of the judicial process.

In proceedings on cases of high public interest, the presence of this risk at the initial stages 
leads to intensive media and public scrutiny and a search for official and unofficial sources 
of information about the investigation. Another result is premature public speculation 
regarding the possible outcome of the proceedings, as well as discussions about ongoing 
investigative activities. The overall impact on any of the proceedings analyzed in this report 
has not been positive, although manipulative, one-sided, and biased media reports had not 
been prevalent. Still, a significant share of the information regarding proceedings is presented 
to the media with the active cooperation of institutions and parties to the proceedings, in 
effect making investigations public. The main issues stem from the lack of public standard 
defining which kind of information from and about investigations is of public interest. 
Involving the general public into the intricacies of strictly professional actions and decisions 
in an unbalanced manner violates the societal interest and the public’s right to be informed 

1.  High-level corruption: analysis of proceedings on criminal cases 
of high public interest (2016-2018)   
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about the key aspects of a case and about the effective administration of justice. As a result, 
trust in institutions and the law is undermined, anxiety is generated, and public access to 
relevant information is impaired.

The high degree of public and media attention is also connected to clearly-stated public 
expectations for prompt, rather than quality justice.

Shortcomings in the resources and inefficient inter-institutional cooperation have a bigger 
adverse effect when the case is of high public interest, featuring corruption charges against 
high-ranking public officials. Drawbacks include limited access to qualified experts, ineffective 
collaboration with CAFIAP and financial intelligence units, insufficiently active external 
oversight bodies (the National Audit Office, the Public Financial Inspection Agency, the State 
Agency for National Security, and others).

In the presence of significant public expectations with regards to proceedings of high public 
interest, the decision not to pursue charges is considerably more difficult to make. Prosecutors 
have a marked propensity for indictment, while the public does not consider a more moderate 
and unbiased approach as a duty – or a virtue – of the prosecution.

The deficiencies of the prosecutorial approach include ineffective and inconsistent practices 
in evidence-gathering or inaccuracies in determining the subject of proof, errors in determining 
the applicable legal provision and lack of knowledge of the case-law of courts, which leads to 
chaotic prosecution strategies, long investigation and weaknesses of the prosecution at the 
court phase.  Charges are filed prematurely, without sufficient proof and without sufficient 
preparation of indictments during the trial phase. In addition, prosecutors underestimate 
the strategies of the defense and tend to follow strictly versions which have already been 
announced publicly. 

One key issue is the frequent use of preliminary inspections ¬– often carried out by 
inexperienced or incompetent investigators – even when there are grounds for initiating 
criminal proceedings. 

Prosecutors still fail to show sufficient initiative when reviewing the assets of suspects and 
persons related to them and when carrying out financial analysis to determine the origin of 
funds and to ensure that any subsequent penalties, such as fines or confiscation of assets, 
could be applied successively.

With regards to corruption offenses, the case-law is defined by inconsistencies in the 
interpretation and application of the legislation as well as in defining the gravity of offenses 
when determining sentences. In addition, significant demands are placed on the prosecution 
in terms of the quality of presented evidence and arguments. When hearing cases of high 
public interest courts are markedly cautious and meticulous in following procedure. Standards 
for the level of proof required of the prosecution are unreasonably high and not unified, so 
much so that occasionally the prosecution’s charges cannot be fully proven within the scope 
of the Criminal Procedure Code.

The most challenging aspect of the case-law is proving the guilt of suspects. Oftentimes, 
requirements for the level of proof in establishing the intention for certain acts leading to 
material benefit and material damage are excessively strict.

The case-law still fails to recognize as crimes various schemes which feature actions or lack of 
action on behalf of institutions as well as some forms of complex crime activity. Courts very 
rarely accept that the offenders are guilty beyond reasonable doubt. In such crimes damage 
is incurred as a result of suspects following official orders, acting in ways they could not have 
chosen, or as a result of decisions by a collective body, making it hard to prove the guilt of 
particular persons. 

With regards to suspected offences under the Public Procurement Act, executive decisions 
leading to material damage are often the result of a series of actions by different officials. Such 
actions may not be wrong or unlawful on their own, however their cumulative impact leads 
to unlawful advantages for certain parties. Instead of developing standards for the detection 
of such crimes, the case-law practice adheres to self-restraining, conservative stereotypes. 
Courts are even less willing to experiment when hearing cases of high public interest.
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Court decisions have a number of shortcomings rarely present in proceedings on cases which 
are not of high public interest. Sentences are markedly light and there is less tolerance of 
corruption within the judicial system. There are instances, although rare, of partiality in favor 
as well as against defendants.

The following good investigative practices, especially evident since 2016, should also be 
mentioned: team work (teams of investigators collaborate effectively with supervising 
prosecutors and other institutions); specialization (specialized departments within district 
Prosecutor’s Offices, specialized prosecution and courts with jurisdiction over high-level 
corruption offences); supervising prosecutors showing initiative; practices of special 
supervision by ranking prosecution offices; comprehensive investigation of the activities 
of defendants and other public officials, as well as of the environment within which a 
suspected crime had been committed; cooperation with members of the public, experts, and 
organizations, including informal consultations on technical matters. Courts show reduced 
tolerance of corruption offences.

2.  The anti-corruption commission: high public expectations, functional deficits, 
and political dependencies. 

With the adoption of new anti-corruption legislation in 2018, CAFIAP was created as a single, 
specialized institution in this field. The Commission has taken over functions previously within 
the remit of several institutions: the Commission for the Forfeiture of Illegally Acquired 
Property (CFIAP), the Commission for the Prevention and Ascertainment of Conflicts of 
Interest (CPACI), a department within the National Audit Office, the Center for Preventing and 
Counteracting Corruption and Organized Crime (CPCCOC), and a directorate within the State 
Agency for National Security. 

The analysis in this section focuses on:

    key institutional questions regarding the creation of the new anti-corruption agency and 
the guarantees for its independence;

    functions and practices of the Commission which raise suspicions regarding its effectiveness 
and the risk of its potential use for politically-motivated inspections.

Significant public expectations for counteracting high level corruption and recommendations 
by the European Commission were cited by the government as reasons for the creation of the 
Commission. There is, however, a large discrepancy between the expectations, the pledged 
actions and their implementation.

The Commission lacks investigative powers and can hardly meet society’s expectations. The 
functions and powers of the Commission are mostly administrative rather than punitive. 
According to the terms of the legislation, corruption is primarily a type of administrative 
offence (conflict of interest) or unjust enrichment, and not a serious crime that erodes the 
very foundations of state governance.

A major deficit of the legislation is that disparate functions and activities – administrative 
sanctioning, verification (identifying discrepancies in property declarations), surveillance 
(intelligence), analysis, and prevention – have been pieced together within a single institu- 
tional structure. As a result, its statute lacks consistency and is marred by contradictions, 
undermining the effectiveness of the Commission.

The procedure for electing the chairperson and members of CAFIAP is a significant  
problem of the new legislation and poses questions regarding the independence of the 
Commission. Members and the chairperson are elected by a simple majority vote in 
Parliament, a fact which gives the governing majority a decisive say in the composition of 
the public body.

The new institution is given controlling and sanctioning competences which may interfere 
significantly with the rights of individuals. This requires guarantees for the independence of 
the institution, as well as for compliance with the principles of the rule of law, separation 
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of powers, and the constitutional right to defense. The Anti-Corruption Fund and other 
independent expert and civic organizations have pointed out the problems in the legislative 
framework and the way it is applied. Particularly deserving of attention are instances of 
selective and contradictory application of the law, which raises suspicions about politically-
driven inspections.

The analysis in this report focuses on the legal framework for identifying cases of conflict of 
interest. The lack of effectiveness in the work of CPACI is highlighted together with the practice 
of misusing the institution as a tool for exercising political influence. The new anti-corruption 
law creates a new model for the ascertainment of conflicts of interest which combines a 
centralized and a decentralized approach.

Proceedings instigated against high-ranking public officials are conducted by CAFIAP, whereas 
any proceedings instigated against lower-level officials are conducted by special commissions 
or inspectorates within different public bodies. The key issue in this arrangement is whether 
the new hybrid system for ascertainment of conflicts of interest would solve the long-lasting 
effectiveness problem, given that previous experience has demonstrated that a decentralized 
model leads to the emergence of inconsistent and contradictory practice. 

The report puts forward the following recommendations for improving the effective 
implementation of the legislation: 

    Regarding the structure and functions of CAFIAP

   Provide guarantees with respect to the Commission’s independence, including by 
adopting a different procedure for the election of its members, which would involve not 
only Parliament, but also other institutions (the President) or organizations (NGOs), thus 
ensuring stronger guarantees for transparency, political neutrality, and professionalism. 

   The Commission should not become another intelligence agency. In this regard, the 
Commission’s competence to employ surveillance means outside the scope of criminal 
proceedings should be revisited, as the body does not possess any investigative functions. 

    Regarding conflict of interest proceedings 

   The decision to entrust inspectorates or special commissions within public authorities with 
powers to administer conflict of interest cases involving lower-level public officials should 
be revisited. The current decentralized model applied to cases involving such officials may 
lead to the emergence of contradictory practice and abuse of power. 

   The legal provisions should be clarified in order to clearly distinguish the cases in which the 
official had actually exercised the powers of his/her office from the cases in which it is suffi-
cient to establish the existence of a certain situation or that the high-ranking public official 
had stepped into it willingly or with foreseeability of its implications. 

   A new provision should be created, restricting public officials from receiving gifts and 
benefits in relation to their office, even in cases when no powers of public office had been 
exercised in the pursuit of a private interest.

   encompass in-laws up to the fourth degree included, as well as relationships stemming 
from the cohabitation of ascendants and descendants of the public official. This would limit 
opportunities for circumventing the law, would facilitate the ascertainment of conflicts of 
interest, and would increase the preventive effect of the legislation.

    Protection of whistleblowers 

    The requirement to provide whistleblower’s civil identification number in referrals should 
be abolished. Provisions should be added to empower civil society organizations whose 
scope of work involves monitoring of public institutions to submit referrals. 
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    The legislation should be made compliant with the new EC rules on the protection of 
whistleblowers. 

    Regarding proceedings related to the forfeiture of illegally acquired assets

   The framework concerning civil forfeiture should be made compliant with the Constitution 
of the Republic of Bulgaria, as well as with the requirements of Eu law and the ECHR, by 
introducing appropriate procedural mechanisms for protecting the right to defense and the 
right to property.
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Corruption is traditionally regarded as a threat to social development, associated with risks 
of legal uncertainty, economic stagnation, loss of public wealth, increasing exclusion of 
vulnerable social groups, ineffective reforms, etc.

The present study advances an approach according to which corruption is a kind of regulator 
of societal relations that manages to supersede official normative regulators (law, individual 
morals, political morality) when they are not effective. It is a tool for accelerating slow 
procedures, hindering competition (which means receiving illicit advantages and privileges), 
as well as legal requirements and prohibitions, in order to finally arrive at a desired outcome 
that cannot be attained through established procedures or at least not for the established 
price (measured in time, qualifications, skills, efforts, etc.). 

Even though it is illegal and morally questionable, the corrupt transaction is a contract that 
both parties strictly abide by. This is due to their belief that it serves their own interests 
and provides more benefits than established legal procedures. This belief is coupled with 
ignorance, underestimation, or denial of damages incurred to third parties, incl. society in 
general. The common viewpoint, popular among corruption actors, is that the transaction 
does not harm anyone, but benefits all. 

The ethics of corruption is strictly egocentric and founded upon materialistic values and 
individualistic coping strategies, aimed at achieving a (quick) personal benefit. It does not 
involve having respect for or taking into account third party rights and interests, especially 
when they are formulated in an abstract level, nor does it reconcile with aspirations for selfless, 
consistent, and dedicated service to causes. Instead, it is centered on serving people (private 
interests) and/or dominating others through the imposition of self-made rules governing 
interpersonal relationships. Corrupt behavior is thus justified as a correct and harmless course 
of action in the absence of any alternatives. This type of ethics is not based on a person’s 
education or occupation, but rather reflects social experience at the time their value system 
was formed. 

Therefore, the ethics of corruption is incompatible with social expectations related to the 
exercise of public functions and civil service. Due to its long-lasting existence and early 
embedding in one’s character, it can rarely be rectified by means of repressive measures. the 
risk of recidivism remains high, even after a perpetrator has been convicted, if they are once 
again placed within a corrupt environment. The only workable deterring measures are:

    the prohibition on convicted persons to assume posts of high corruption risk and the 
threat of a second conviction. However, both measures are not very effective within a 
corrupt environment – one in which the mechanisms of corruption are either common and 
tolerated, or not easily discernible; 

    increasing the effectiveness of official regulators by diminishing the benefits from corrupt 
alternatives in order to make a corrupt transaction, or at least certain types thereof, less 
attractive. 

The morality of corruption is a type of group morality. Corruption phenomena are not in 
their essence accidental individual behavior, but are rather a mechanism for regulating 
relationships in which other parties are involved. They are long-lasting and embedded in or in 
lieu of official rules. Thus, they carry a “contamination” resulting in the permanent deviation 
in the functioning of the respective central authority, local authority, or private entity, differing 
from incidental deviations in exceptional cases. Therefore, corruption is also a group behavior. 

The current analysis focuses on high-level corruption cases that have provoked high levels 
of public interest, as well as on identifying and assessing the state prosecution’s strategies in 

HiGH-LEvEL corruption: An Analysis of 
Criminal Cases of High Public Interest, 2016-2018
Assoc. Prof. Iva Pushkarova, PhD

1. introduction
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2.  Definition of corruption offences

the investigation and prosecution of such cases. The judicial response within the applicable 
legal framework is also reviewed. The study would be of benefit to a wide expert audience: 
representatives of the executive and the judiciary, investigative and analytical institutions, 
experts, and international partners. It is based on a multi-disciplinary analysis of 25 criminal 
cases which were initiated or concluded between 2015 and 2018, or initiated before 2015, but 
still pending in the period 2015-2018, in which the defendants were public officials from the 
executive and the judiciary, or from local administrations, charged with committing corruption 
offences. 

Corruption is a complex and mutable phenomenon and for that reason it is not expressly defined 
in the Criminal Code (CC), while corruption offences are not combined within a single section/
chapter of the CC (codification). In a narrow sense, corruption offenses are limited to bribery 
(Section IV, Chapter VIII, incl. economic bribery within the meaning of Art. 224, 225б, and 
225в), but in a more general sense they also include malfeasance in office (Section II, Chapter 
VIII), special cases of malfeasance in office (mostly involving self-interest motives), as well as 
individual offences against the economy, against property, against justice, etc., codified in other 
parts of the CC. This approach permits the counteraction of corruption by means of various 
provisions that allow the aggregation of offences.  In this way, the perpetrator carries a higher 
criminal burden and his chances of avoiding responsibility are reduced. 

The above-mentioned approach is employed in all countries that are signatories to anti-
corruption conventions. 

Still, corruption in the wider sense is not clearly defined in legal theory and practice, nor in other 
parts of the humanities1.

For instance, the Unified Catalogue of Corruption Offences, introduced by Order No. ЛС-
726/18.03.2014 of the Chief Prosecutor, follows a broad approach, according to which 
more than 40 types of offences, different from the established corruption offences, could 
be committed within a corruption scheme. These include offenses committed by public 
officials or individuals, which involve a corrupt motive or various forms of abuse of power, 
such as: disclosure of confidential information, offences against political rights, human 
trafficking, smuggling, offences against the monetary and credit systems, tax offences, 
money laundering, offences against the economy, offences against justice, offences involving 
documents, and certain general offences posing a threat to society. 

Such an approach is justified with respect to crime investigation as it renders investigative 
authorities more vigilant about potential corrupt practices that can be masked as acts of 
non-corrupt nature. The approach is in line with the widest definitions employed in non-
legal domains. However, within the legal sphere such an approach also contains risks of 
blurring the concept, exaggerating the corruption elements at the expense of other aspects, 
recording artificially high numbers of corruption cases, and decreasing the effectiveness of 
the specific response to real corruption offences.

The new Art. 411a (4) of the CPC , which on 5 November 2017 extended the jurisdiction of the 
SpCC to include high-level corruption offenses, shows that legislators employ two concurrent 
criteria for defining the phenomenon:

    type of the offence (established corruption offences, embezzlement, fraud, mismanagement 
of property, credit offences, money laundering, tax evasion, malfeasance in office, offences 
against administration and against justice, offences involving documents2);

_______________________________________

1.  According to political science, whose definition of corruption has the widest scope, corruption is the obtaining 
of undue personal benefits through abuse of power. For further details, see Rose, J., P.M.Heywood, “Political 
Science Approaches to Integrity and Corruption,” Institute for Research in Social Communication, Slovak Academy 
of Sciences, Human Affairs 23, 148–159, 2013 DOI: 10.2478/s13374-013-0116-6. 

2.  Articles 201-205, 212, 212а, 219, 220, 224, 225б, 226, 250, 251, 253-253б, 254а, 254б, 256, 282-283а, 285, 287-
289, 294, 295, 299, 301-307, 310, 311 and 313 of the CC.
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    characteristics of the offending public official (members of parliament; ministers and 
deputy ministers; chairpersons/directors of agencies and commissions within the 
executive and their deputies; the directors of the National Social Security Institute and 
the National Health Insurance Fund; the chief executive and the territorial directors of 
the National Revenue Agency; the Director of the National Customs Agency and managers 
of customs and customs points; members of CAFIAP and NBCSSM; regional governors 
and their deputies; magistrates; members of the SJC; the Chief Inspector and inspectors 
at the Inspectorate to the SJC; mayors of municipalities and districts, and their deputies; 
the chairpersons of municipal councils). The listed incumbents are usually institutions of 
authority, defined in consistent legal practice as “persons assuming a post of responsibility.” 
The special characteristics they possess confer higher responsibility on them when 
culpability is established. They have been elected or empowered to form and express the 
will of the state and the people, and violations of their official duties could have serious 
negative repercussions. For this reason, requirements pertaining to such officials’ personal 
and professional integrity and responsibility are higher. 

It is noteworthy that Art. 411a(4) of the CPC does not include senior officials of the 
Bulgarian National Bank and the National Audit Office, as well as senior administrative 
officials at the President’s Office, the Constitutional Court, etc., probably owing to 
lack of deeper analysis, which is characteristic of modern-day Bulgarian legislators. This 
omission should be rectified. 

The present analysis is also based on the wider definition of corruption offences and primarily 
follows the framework outlined in Art. 411a(4) of the CPC, which reflects the current position 
of the state on this matter. 

The definition has been in use for over 10 years, but still remains unclear, as it is based on 
vague and uncertain criteria. The latter are not approved by all who use the definition. For this 
reason, it encompasses very different scenarios and limits the objectivity of analyses and the 
connections between them. 

In PORB’s reports, a high public interest arises in “criminal cases involving offences associated 
with organized crime, corruption, money laundering, embezzlement and mismanagement of 
EU funds, other finance and tax offences, and illegal human and drug trafficking, outlined in 
a decision of the SJC recorded with Transcript No. 39/8.10.2008, with which the SJC adopted 
Measures on the Organization of Work in Courts and the Prosecutor’s Office on Cases of High 
Public Interest.” Thus, the only criterion for defining the concept – the type of offence that 
instigated proceedings – is too broad and applies to 16,300 investigative proceedings in the 
first part of 2018 alone, out of which circa 2,150 concern corruption offences. Although the 
total number of cases increases progressively after 2015, the number of corruption cases is 
relatively stable in absolute terms3. Based on those cases, PORB reports an increase in the 
number of people convicted for corruption, while the number of acquittals remains low. 
However, with respect to high public interest cases the number of convicted and acquitted 
persons is nearly the same within a 5-year  period, considering that there is a high number of 
pending cases. 

3.  Definition of high public interest cases 

_______________________________________

3.  The pending corruption cases in the first halves of 2016, 2017, and 2018 are 2,120 on average, while the newly-
initiated ones are less than 490. Out of those, 740 on average were finalized, around 120 were suspended, and 
less than 330 were terminated. Around 240 cases made it to the court phase. The number of defendants was 
about 295. There were 175 convictions and 27 acquittals on average.  
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The SCtC adopts a narrower criterion, connected primarily with the public response to cases. In 
the period 2013-2016, the SCtC examined circa 50 corruption cases of high public interest. 

No criteria have been set out in the European Commission’s Cooperation and Verification 
Mechanism for Bulgaria. The EC monitors cases that have been highlighted by different national 
sources as examples illustrating various circumstances (expected positive outcome, factual or 
legal complexity, legislative issues, specific case-law, curious facts, perpetrators who are public 
figures, etc.). Bulgarian society considers such cases to be of high public interest precisely because 
they are monitored by the EC, even if the reason for their monitoring and their noteworthy 
aspects remain unknown. 

In general, the practice of applying the qualification “high public interest cases” without a 
clear definition and then monitoring such cases creates a negative socio-political tendency 
to exaggerate the significance of certain cases that have prompted a public response due 
to random subjective circumstances (a media story or institutional PR). Instead of serving as 
examples that the system is operational, such cases firmly deviate from established practices. 
When examining those cases, institutions atypically employ considerable human, institutional, 
and material resources, act hastily and under apparent external pressure (from the media, 
society, political figures, international actors), thus multiplying the negative effect of the 
shortcomings in the system’s functioning and maintaining high risks of atypical application of 
the law, resulting in the occurrence of harmful consequences.4  At the same time, the parties 
involved in the trial fight for public attention and pursue strategies of influencing the outcome 
of the case through non-legal means. This is an unacceptable practice in a country that strives 
to uphold the rule of law and itself leads to an artificial increase in the number of high public 
interest cases. 

In the present study, corruption cases “of high public interest” are defined in accordance 
with one of the following criteria:

    the perpetrator is a public official who occupies a post of responsibility within a 
state institution, central or local authority, and the culpable act is carried out in the 
exercise of the official’s public duties, irrespective of the caused damages;

    the offence has resulted in severe consequences related to public interests, or 
has affected important public funds, even if the official does not occupy a post of 
responsibility;

    the malfeasance in office is exceptionally culpable from a moral standpoint due to 
the manner of execution, the involved parties, the directly or indirectly affected 
population groups, the pursued outcomes, etc.; 

    the act was executed in public (e.g. in the context of public politics) or the case 
has attracted public or international interest due to any of the circumstances listed 
above. 

_______________________________________

4.  This view is shared by other commentators. See Ilkova, R. Organized Crime and Corruption: Benchmark Court 
Cases. Sofia, 2010 (in Bulgarian).
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The case-law on the implementation of the legislation can only be discussed after analyzing 
the opportunities and restrictions associated with the legislative framework.

4.1. The development of the CC after 1968 shows that it encompasses more and more types 
of corrupt transactions and corruption negotiation phases. Strengths of the CC include the 
relatively broad possibilities to deprive perpetrators of the acquired proceeds from criminal 
activities and the relatively broad application of material sanctions. In addition, the CC 
continuously links corrupt practices to the perpetrators’ position in office and their hidden 
agenda.

However, the shortcomings predominantе. The process of counteracting high-level corruption 
is complicated, the regime is arduous and changes often, and its implementation is difficult. 

The entire section on “Bribery” uses problematic and often confusing terminology. The types 
of bribing actions are formulated with excessive detail. The formulations sometimes overlap 
or intermingle due to literal translation of international standards, resulting in vagueness. 
For example, the terms “promising” and “offering” are often confused in legal practice. The 
terms used in Article 302(1)(1) and Art. 304a of the CC make it hard to define the qualifying 
characteristics of officials who possess more than one characteristic (for example, an 
investigating officer who is also part of the police force or a police official who also assumes 
a position of responsibility). Article 304в of the CC is redundant. It is incompatible with all 
provisions related to the main form of bribery in cases where the benefit is provided through a 
third person (which happens in most of the cases). Bulgarian law has traditionally maintained 
that providing a benefit to a third party does not obstruct the prosecution of the public 
official receiving the benefit, but only affects the potential prosecution of the third party as an 
accessory to the crime. 

4.  strengths and weaknesses of the cc framework  

Strategic anti-corruption approaches:  counteracting corruption versus building integrity 

The doctrines of counteracting corruption and building integrity in public officials are interconnected in modern-day political science, al-
though the latter is broader in scope (integrity is not confined to the prevention of corrupt behavior) and developed in the 1970s as a re-
sponse to the failed implementation of the former. 
Disappointment from the “anti-corruption” approach is a result of the setbacks in defining corruption and the subsequent problems associ-
ated with its detection and prosecution. Another problem is the overall focus on combatting negative practices, instead of rewarding positive 
ones. Some of the unexpected consequences of this approach involve increase in public distrust in the state administration, which restricts 
the discretion of the latter and thus leads to corrupt practices. 
By not restricting the applicable anti-corruption provisions to the ones associated with bribery, the criminal law approach satisfies both 
doctrines.

In addition, Art. 305 should not be placed in the “Bribery” section, but among the crimes 
against justice, because the persons receiving the benefits are not public officials, but 
participants in judicial proceedings. 

Abetting bribery in accordance with Art. 307 has a contradictory application and creates 
confusion with respect to prosecuting the abetted party in cases where the abetting was 
successful and a bribery took place. 

The formulation of Art. 307a is subject to continuous and intense interpretation due to the 
constant contradictions associated with its application, incl. with respect to the question of 
whether the state can confiscate, as proceeds of the bribery, assets provided by witnesses for 
the purposes of investigations (for example, marked money). 

The legal practice is contradictory with respect to almost all questions related to the application 
of the provisions, including the stage of completeness of the crime, the qualification of the 
offence in cases of multiple types of incriminating acts, the corpus delicti of the bribe (for 
example, in cases of promising one type of benefit, but delivering another), the causal link 
to the duties of the public official, the connection between the bribe and the appropriation, 
extortion, fraud, money-laundering, malfeasance in office, etc. It is often hard to qualify even 
flagrant schemes with a specific scenario for delivering the benefit when the mechanism of 



HIGH-LEVEL CORRUPTION 13

the crime is aimed at making the income legitimate. The provisions of the law do not cover 
the factual circumstances of such schemes. Especially problematic are corruption transactions 
embedded in procedures which are formally lawful according to the applicable special law. A 
combination of crimes is often not recognized, although the active bribe is usually coupled 
with malfeasance in office, while the passive one involves complicity in malfeasance or various 
forms of abetting malfeasance by means of motivating officials to partake in illegal conduct. 

History of contemporary corrupt practices in Bulgaria

Corruption in the 1980s was a “common phenomenon in almost all service sectors, public life, and all social strata”. Corrupt practices 
redefined “the distinction between gratitude and self-interest, between voluntary and coerced action” and “degraded into violence”. In 
only 5 years the phenomenon gained traction and was integrated in society – “each generation becomes more tolerant to it…, acquiescence 
deepens”, “young people become less critical and emotionally affected, … more and more of them participate in such practices willingly”, 
over 60 % of them consider the phenomenon as “incurable” and although “they do not approve of it … they participate in its dispersal”. A 
“mass corrupt environment” is established, involving the “favor for a favor” regime. 

Studies showed that the most affected sectors (in terms of criminal contamination) were: retail, public food services, car services, delivery 
of construction materials, freight and taxi services, building maintenance and repairs, distribution and maintenance of home appliances, 
furnishing, hair-dressing and beauty services, clothes-tailoring and shoe-repairs; health services (patients received “very unsatisfactory 
treatment,” so it “became a widespread practice” to pay medical personnel for “basic care”), “education on all levels”, administrative service, 
legal services; civil rituals. For the first time in the middle of the 1980s corruption was established as the “norm governing relationships 
within the judges’ association”. In that period, corruption transferred to the functioning of enterprises and public authorities – “from 
relationships between citizens and service providers to relationships between officials in socialist organizations”. Various analyses point to 
a widely shared conviction in society that everyday issues should be dealt with in a corrupt manner. Only in the period 1980 – 1984 bribes 
increased more than twice (from 206 to 444), reaching a share of 4% of all economic offences. After the mid-1980s corruption integrated 
practices of extortion and fraud. 
_______________________________________

* Elenkov, I. The Orbits of Socialist Everyday Life, Sofia, 2018, p. 243 (in Bulgarian).

There are legislative gaps related to common corrupt behavior, such as:

     Clientelism and nepotism, in which the undue benefit is in the form of acquisition of power, 
career growth, professional and other advantages (especially in high-qualification sectors, 
such as law, medicine, science, etc., and mostly in politics);

     Corrupt circumvention of the Public Procurement Act, which cannot always be prosecuted 
under any of the current provisions related to malfeasance in office. 

А number of crime schemes – based on violations of public procurement procedures, abuse 
of power, and the planning and conferral of illegal advantages on particular suppliers – do not 
cause property losses or damage to the respective public body. The element of corruption 
is the conferral of unfair privileges and the obstruction of fair competition to the benefit 
of particular suppliers. However, when damages or loss cannot be established, it is hard to 
punish the parties involved in the scheme under the current legislation. 

There is a shortage of provisions that stimulate the subsequent good behavior of the party 
giving the bribe, such as a provision exempting them from liability if they report the committed 
crime, even if the reporting did not happen immediately or they had been blackmailed. It is 
also appropriate to mitigate liability when someone has aided the detection and prosecution 
of serious crimes in which they were involved. 

It is important to note that principal corruption crimes are deeply embedded in society. This is 
primarily due to the fact that they have been tolerated by state institutions over a long period 
of time, with a tendency of entrenching them in state policies and political culture, as well as 
using them to restrain the work of the court (especially prior to 1989). This is evidenced by the 
statistical increase in secondary corruption crimes – specifically malfeasance in office – when 
compared to bribery. The prosecution of bribery and principal malfeasance in office is clearly 
less common compared to the offense of appropriation, and it has its own unstable dynamics 
in the context of a decrease in the detection of crimes. 

The criminal framework with respect to this matter has never been effective and clearly 
should be revised radically and entirely. 
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4.2. The formalism characteristic of criminal proceedings is a widely known and discussed 
problem that has, however, never received an adequate legislative solution. It has been 
highlighted as a major impediment to the effective investigation and prosecution of crimes 
in many reports by PORB, as well as in analyses and articles published by NGOs. These 
conclusions are especially valid with respect to high-level corruption offences, which require a 
more flexible and resourceful approach. 
The following aspects of criminal proceedings seem to be the most problematic:

    restrictions in using SSM, as well as in the treatment as SSM of certain methods of 
introducing evidence that are not covered by the special regime (for instance, traffic data);

    the outdated approach of using witnesses in crime investigation, which consumes too 
much of investigators’ time and organizational resources;

    the shortage of procedural tools that would encourage perpetrators to aid the investigation, 
such as the conferral of privileges in cases of making a deal with the prosecutor;

    difficulties associated with using various information sources as evidence in accordance 
with CPC, incl. intelligence information, risk assessment reports, etc.;

    the necessity of collecting evidence for a second time in the court phase.

In general, it can be concluded that the CPC is a rigid and restrictive law that does not allow 
for the development of innovative and out-of-the-box investigative approaches, neither 
does it encourage investigators to take initiative5. 

_______________________________________

5.  For instance, the level of detail required by the CPC in the formulation of charges has been deemed ‘absurd’ in 
the Independent Analysis on the Structural and Functional Model of the Prosecutor’s Office and its Independence, 
2016 (The European Prosecutors Report) and directly connected with unfavorable practices of returning cases to the 
investigation phase due to insignificant deficiencies, which prolongs the overall administration of cases unjustifiably. 

In 9 of the 25 analyzed criminal cases the defendant is a minister and/or a deputy minister 
(6 persons in total), in 7 cases they are a mayor or a deputy mayor, in 3 – a director / general 
secretary of an executive agency / fund, in 4 – a judge. There are cases involving respectively 
the Chairman of the Commission for the Prevention and Ascertainment of Conflicts of Interest, 
a regional governor, an administrative director of a regional court, an administrative director 
of a regional prosecutor’s office, and a prosecutor.

In 3 of the cases the defendants were charged with bribery, in 4 with mismanagement of 
property, in 12 with malfeasance in office, and in 8 with other crimes (appropriation, crimes 
involving documentation, duress, murder threats, inappropriate expenditure of budget funds, 
obstruction of crime investigation, suborning a member of the judiciary to violate their public 
duties related to the administration of justice). 

Of all those cases, 8 have been initiated in 2013, 1 in 2014, 2 in 2015, 4 in 2016, 2 in 2017 and 
5 in the period 2009-2012. Eight of those cases are still pending, of which 1 has been initiated 
in 2009, 1 in each of the years 2013 and 2014, 2 in 2016, and 2 in 2017. The length of the cases 
varies between 2 to over 10 years, with the newer cases taking up a shorter time span. Ten of 
the cases have been returned to lower courts or to the prosecutor’s office at least once, and 3 
cases have been returned to second-instance courts by the SCC. 

Nine of the cases have resulted in acquittals and 8 – in convictions; 2 of the defendants (a 
judge and a prosecutor) have been imprisoned for a period of 4 and 3 years, respectively, for 
bribery, 1 was put on probation (a mayor) for inappropriate expenditure of budget funds (Art. 
245(1) of the CC), while the rest have received suspended sentences for imprisonment for a 
period between 1 and 3 years. In addition, fines were imposed, as well as deprivation of the 
right to occupy certain posts or practice certain professions. 

Although most of the cases of malfeasance in office and mismanagement of property involved 
evidence of accessories to the crime, prosecutors only included accessory charges in 6 of the 
16 cases. 

5.  Characteristics of the judicial response to corruption cases of high public interest
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_______________________________________

6.  According to a PORB report on corruption cases dating 01.03.2013 – 01.03.2016, suspects employ a number of tactics 
to slow down investigations: asking for delays on the basis of health complaints, procedural demands for collection 
of non-relevant evidence, frequent and unjustified objections, complaints to ethical commissions and disciplinary 
bodies in the SCtC and the inspectorate of the SCtC which are used to demand checks on the prosecutor and the 
investigation officer. Similar approaches have been mentioned in the SCtC Commission report on the execution of 
measures to streamline cases of high public interest, assigned to SCtC on 8.10.2018. The report reviews 17 cases.

“In 2016 … high level corruption involving politicians does not really feature. This is surprising given that we understand that two thirds of the 
suspicious transactions received by the Financial Intelligence Unit from financial institutions involve domestic politically exposed persons.”

“Thus, it is difficult to point to any significant terms of imprisonment that send signals that political corruption in high places is being attacked 
aggressively. The conclusion is that the main achievements in corruption prosecutions relate to what might be described as “low hanging 
fruit”.

_______________________________________

*  European Prosecutors Report, 2016, pp. 18-19..

5.1. Characteristics resulting from the nature of high-level corruption
The cases concerning high-level corruption crimes are characterized by great legal and factual 
complexity. Criminal actions are embedded in institutional practices which makes them 
dependent on the behavior of third parties even when those third parties are not accessories 
or have not been accused of accessory.

    The public influence of perpetrators and the posts they occupy are some of the factors 
with negative effect on the investigative and judicial process. Perpetrators usually are 
highly educated individuals of active age who have previously not been convicted. They 
enjoy high status in society and have significant professional experience and knowledge of 
the legal framework and judicial practices. Usually perpetrators have strategies for evading 
prosecution, mainly focused on influencing the evidence process, but also the motivation 
of investigators through media and political pressure, corrupt practices, personal and work 
connections, electoral support, etc.6 In such cases, investigated parties are capable of 
influencing evidence and witnesses in greater extent, compared to perpetrators in other 
kinds of proceedings. When the investigated person also has a political affiliation and the 
act has been carried out as part of public policy, public opinion is inclined to mix the degree 
of culpability with their judgment on the political affiliation of the person. Therefore, public 
opinion is assessing the criminal proceedings through the lens of political affiliation. Based 
on the analyzed cases, it can be concluded that the risk of politicizing is increased when 
a political figure has reported the crime or is leading the defense. This shapes the public 
perception and expectations of the judicial process. 

All of the aforementioned factors are mostly reflected in the earlier stages of the criminal 
proceedings. They affect how the investigation is planned and explain an increase in self-
recusals (especially before these categories of crime were transferred to the authority 
of specialized judicial bodies at the end of 2017). Such factors also make it harder to keep 
important evidence-collecting actions secret.  

    In cases of high public interest, the latter exists from the very beginning, resulting in a 
process of intense searching for official and unofficial information by the media and 
the public. This is accompanied by public discussions of various theories regarding the 
outcome of the case and the ongoing investigation. 

The public interest factor has not had a positive impact on any of the examined cases (it 
did not have a disciplining effect, nor did it reduce the risks of unauthorized interference nor 
ensure that the case was led in the objective interests of the investigated parties). To the 
contrary, in all cases public interest increased the risks of organizational and informational 
disruption of the investigative actions, limiting the possibilities for their effective execution 
and diverting institutional resources. Moreover, in some of the cases the defense requested 
the recusal of the prosecutor, the SCtC was criticized with prejudice when returning the case 
to lower courts for review, and both parties accused one another of manipulating the court 
through public statements. 
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At the same time, the number of manipulative and one-sided media reports regarding these 
cases is relatively low (excluding reports in particular media outlets). Overall, the media 
provide accurate accounts of the facts, primarily based on legitimate sources and aimed at 
informing society, rather than offering assessments and recommendations to the investigative 
authorities. That being said, a considerable volume of information gets leaked to the media, 
thus making investigations virtually public. Raising the public profile of investigations which 
should be private by law gives rise to the risks outlined herein. It exacerbates the need for 
competent and rational management of the provided data, as well as the need to balance 
between the public interest in a prompt and effective investigation and the public interest in 
receiving important information. 

It should be noted that the level of media interest is not constant throughout the entire 
course of the proceedings, nor equally strong with respect to all cases. It is predominant in the 
investigative proceedings phase, after which it ebbs and flows. Reporters rarely follow cases to 
the end. Media interest diminishes significantly in the court phase, since the latter is anyway 
public, even though it holds the potential to provide the most accurate and comprehensive 
information on the case and should, in fact, attract the most attention. 

Public interest should be the strongest after a final sentence has entered into force, since 
this is the moment when all restrictions related to discussing no longer apply, allowing for 
legal experts to share independent expert analyses. In this way, public debate does not really 
focus on the actions of the court, but rather on the investigation and the activities of the 
prosecution, typically the object of the strongest public criticism. 

Finally, high levels of public and media attention lead to clearly stated expectations for quick, 
rather than quality justice. In fact, the public lacks established quality standards, which is why 
it evaluates cases based on how quickly they are solved. This results in institutional pressure 
on investigative authorities and prosecutors to work quickly. A similar process is observed 
with respect to the court – the large volume of evidence in corruption cases of high public 
interest prevents judges from pronouncing a sentence within the provided timelines. The 
same applies with regards to the defense which is usually pressed for time to come up with 
a proper strategy. In almost all of the examined cases that have been returned for review 
to lower courts and thus protracted, the relevant judicial authorities have made mistakes or 
omissions, which were clearly the result of a misguided effort to pronounce a judgment within 
a very tight timeline7. 

Despite the high levels of public interest in the 25 examined cases, the judgments and rulings 
of the courts have been uploaded on the respective websites only in 1 case. With respect 
to all other cases, judgments have not been published, or – in one case – only the outcome 
has been published (without any related documents). This is a violation of the Judiciary Act 
and it means that professional guilds and the general public do not receive any information 

_______________________________________

7. Ilkova, R. Organized Crime and Corruption: Benchmark Court Cases, p. 15.

The main problems stem from the lack of a standard as to what information concerning an investigation should be shared 
with the public. By law, investigations are not public and the confidentiality of the investigative proceedings is a precondition 
for their effectiveness. The public interest cannot be regarded as a right to be curious that has to be guaranteed by institutions 
and the media. It only applies to facts and circumstances that can affect public trust in the investigative and judicial authorities. 
The public is not an ally or opponent of investigators, nor can it exercise controlling or monitoring functions. Its embroilment 
in the decision-making and the actions of expert parties through the provision of excessive details about cases (incl. details 
concerning the private life of defendants and their relatives) violates the public interest in receiving important information 
about a case and in effective administration of justice. 

It is well-known that the excessive disclosure of information leads to a decrease in the public trust in institutions and the law, 
causing anxiety and preventing the public from perceiving the important aspects of a case. 

With respect to the examined cases, it is evident that the involved institutions have, on their own initiative, released too much 
information concerning investigations, and at very early stages. 



HIGH-LEVEL CORRUPTION 17

about court proceedings until they have ended with a judgment by the SCtC. Information 
is only available indirectly – through the media and the public relations officers of various 
institutions.

    High-level corruption crimes typically require a considerable volume of evidence, while 
their investigation and prosecution is not prone to standardization. This means that 
investigative proceedings on such cases are longer and the authorities working on them 
should possess higher levels of expertise. Greater institutional capacity could in effect 
balance the need for extending timelines. Unfortunately, at present, insufficient numbers 
of officials have the required expertise. 

According to a 2016 PORB report, investigative proceedings take up anywhere between a year 
(mainly in bribery cases) and 5 years (in cases of factual and legal complexity). Most often, 
cases are completed within 2 years. The findings of the analysis of the 25 selected cases are 
in line with these statistics. 

Annual reports on PORB’s activity usually stress the need for improving the qualifications of 
the officials investigating corruption crimes. Lack of expert knowledge and experience is a 
common justification for the failures of the prosecution. The present study concurs with this 
observation. The minimum levels of professional expertise necessary for the establishment of 
effective good practices have not been reached yet, even though recent trends give ground 
for optimism. 

    The sensitivity of the public with regards to high-level corruption offenses sparks the public 
interest in such cases and carries certain risks of intentional or unintentional abuse of the 
authority to prosecute in cases where defendants only seem to have committed crimes. 

Among the examined cases, one (led in the period 2015-2018) involved a district-court judge 
accused of bribery. The case provoked a major public response. It was lodged by the attorney 
of a 17-year-old defendant, accused of stealing BGN 32. According to the filed complaint, 
the judge on the case demanded BGN 1,000 of the attorney in exchange for pronouncing a 
suspended sentence for imprisonment, and also attempted to acquire BGN 500 for approving 
the settlement, reached with the prosecutor. The culpable act was not completed, as the 
judge was taken into custody by SANS officials following a spectacular pursuit around the city 
center. The case was examined twice by the second-instance and final-instance courts, and 
the judge was eventually acquitted. The established facts suggested that the attorney had 
plotted against the judge, but he was not charged with abetting bribery. 

The case of the judge charged with bribery, illustrates the following problems related to 
defining an offense:

Supposing that a public official requests a certain amount of money, but then only takes part 
of it, this would not result in two acts of bribery with a common object (the requested + the 
received amount), but in one act of bribery whose object is the requested amount. However, 
the problem with defining the culpable act remains, as it is unclear whether the official should 
be charged with requesting or accepting a bribe.

In another case (from the period 2017-2018) a regional-court judge was charged with 
committing a crime under Art. 289 of the CC because, in December 2016, he shared with 
a colleague – a prosecutor on a particular case – his professional opinion that the case 
investigated by the latter was of minor significance. The judge continued by stating that it 
was the prosecutor’s right to make up his opinion. The prosecution interpreted this act as an 
intentional attempt to convince a magistrate to violate his public duties by terminating the 
investigative proceedings. In their judgments acquitting the defendant, the relevant courts 
stressed that the committed act was incapable of influencing the opinion of the prosecutor, 
which was in fact unknown to the defendant. The prosecutor had not perceived the defendant’s 
remark as interference and had already made up his mind with regards to the case, as he had 
already started writing the indictment. Besides, Art. 289 was found inapplicable to the facts 
of the case, as established by the prosecution. The defense argued that the accusations were 
aimed at removing the defendant as a judge of another case. 

A similar outcome was reached on a case against a mayor charged with malfeasance in office 
under Art. 282 and mismanagement of property under Art. 219. The mayor re-appointed the 
director of a public hospital and increased his remuneration without consulting the Municipal 
Council, which was responsible for the management of the hospital. The case was tried 
between 2010 and 2017 and it was returned to the regional court for review once. The case 
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ended with an acquittal, as the SCtC held that the act was not even culpable. It did not cause 
any damages, the director received his due remuneration based on the applicable laws, and 
the hospital was spared the unnecessary efforts of finding a replacement. 

The above cases are not examples of the prosecution failing to do its job, but of situations in 
which there was no culpable act. However, these cases illustrate one particular characteristic 
of the prosecution that is often neglected in analytical papers – once the prosecution starts 
acting, it does not stop easily. Under the pressure of public expectations, usually associated 
with convicting the defendant, it is difficult to forgo the pursuit of an effective sentence. In such 
cases, the prosecution tends to be especially determined to have the defendant convicted, 
while the public does not consider a more moderate and unbiased approach as a duty – or a 
virtue – of the prosecution.  

5.2. Resource and coordination difficulties 
A number of shortcomings with regards to the availability of resources and the level of inter-
institutional cooperation have a more serious impact when the case is of high public interest 
and is pursued for a corruption offense against a high-ranking state official. Among them, 
particularly important are:

    limited access to qualified experts. The problem is widely-known, long-standing, and 
progressively aggravating. It affects the entire criminal system but is far more acute in 
corruption cases of high public interest. 

Specific aspects of this issue are professional and other dependencies between competent 
experts and the person under investigation, as well as other subjective reasons for experts to 
refuse assistance. It is important to note that there is no mechanism to make it mandatory for 
experts to participate. 

Due to the complexity of cases, expert assistance has higher importance. Hence, the 
consequences from a possible (corruption) influence on experts and from the shortage of 
the necessary professional expertise, which result in easy refuting of the expert conclusions, 
multiple expert examination, etc., are far more serious. This problem, ensuing from the overall 
regulation of the forensic expert examination and its funding has been pointed out in all 
internal-departmental analyses of the Bulgarian Prosecutor’s Office and the Supreme Judicial 
Council but there are no signs whatsoever that the executive or legislative branches seek to 
resolve it.

    ineffective interaction with CFIAP/CAFIAP. Reports by the Prosecutor’s Office claim that 
the Commission is insufficiently active, that comprehensive financial inspections of the 
persons under investigation are rarely performed (4 proceedings for 2013-2016 and 
no specific data for 2017-2018), that joint teams are set up only occasionally, and that 
there is no feedback to the prosecutor’s office with respect to the collected and verified 
information. At the same time, prosecutors themselves (especially in the period before 
2018) do not always send referrals to the Commission. 

    ineffective interaction with the financial intelligence unit. This problem is also systemic 
and is manifested in severe interruptions of the information exchange between the unit 
and judicial and investigation authorities. The financial intelligence unit is among the most 
impermeable information sources. It traditionally does not provide collected information 
on account of practices for the classification thereof, whether it is sensitive in its essence 
or not. When information is provided, it is in a form unsuitable for use as evidence under 
the Criminal Procedure Code. Additional efforts are required in this respect due to a lack of 
adequate standards with regards to this matter.

    Cases of corruption offenses of high public interest are most frequently opened on the 
basis of referrals submitted by private parties, on the initiative of a prosecutor, and by 
internal control authorities when the person under investigation is an employee of a 
given government department. The number of referrals submitted by external control, 
administrative or specialized authorities (State Agency for National Security, National 
Audit Office, Public Financial Inspection Agency, etc.) is insignificant. At the same time, 
referrals are frequently filed in the prosecutor’s office with a delay, compared to the time 
suspected offenses were committed, which has adverse consequences for the collection of 
evidence. These observations are particularly relevant to cases initiated before 2013 and 
are confirmed by the internal departmental reports of the Prosecutor’s Office.
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5.3. Shortcomings of the investigation and criminal prosecution 
These shortcomings are general and not particular to the investigation and prosecution of 
corruption offenses or cases of high public interest. They include ineffective and divergent 
practices for evidence collection in circumstances of wrongly determined subject of proof; 
errors in determining the applicable legal provision and lack of knowledge of the case-law of 
courts, which leads to chaotic prosecution strategies, long investigation and weaknesses of 
the prosecution at the court phase.

The planning of investigations, as well as the execution of urgent investigations is sometimes 
delayed, which undermines their effectiveness. “Superficial interrogations of witnesses are 
conducted without clear idea what is supposed to be revealed through them and when and 
what documents should be served on them, thus obstructing the collection of necessary 
information.”8 The collection of important written evidence is omitted due to superficial 
initial and subsequent data analysis. The following general shortcomings in the preparation of 
prosecutors’ acts can be noted: the applicable legal provision is wrongly established, lack of 
knowledge of standards established in the practice, incorrect filling-in of blanket rules, errors 
in the determination of the form of the wrongdoing, discrepancies between the operative 
parts and the descriptive part of the acts. In one of the cases under review, pursued on the 
basis of a charge against a minister for deliberate mismanagement, the case was returned 
several times to the prosecutor both by the SCC and by the Specialized Criminal Court on 
account of lack of specificity (e.g. to whom were damages caused by the criminal offense and 
where the latter was committed).

In cases of high public interest, charges are brought prematurely and maintained even if 
adequate evidence is missing. 

The present study confirms the conclusions of the annual and internal departmental analyses 
of the Prosecutor’s Office and academic studies regarding the insufficient preparation of 
the prosecutor’s case for the court phase9. This seems to be a systemic problem, partly 
brought about by the Criminal Procedure Code itself, incl. by the traditions of the Bulgarian 
investigation. The practice has imposed a requirement on the prosecutor to collect as early 
as the pre-trial phase all the evidence securing their case, so as to only uphold it before the 
court. This predetermines an attitude of certain passivity at the court phase and a somewhat 
rigid response to a particularly creative and unexpected defense strategy. 

Although the parties in an adversarial criminal process are equal, the process is not s 
ymmetric – the burden of evidence lies fully with the prosecution. The defense has no 
obligations to prove anything; in order to achieve acquittal, the defense needs solely to 
cast doubts in the court with respect to the prosecution’s case. At the same time, the 
defense knows in detail the prosecutor’s evidence as early as the pre-trial phase because 
of a requirement for the prosecutor to serve on the accused and his/her defender all the 
available evidentiary materials. However, there is no reciprocity in terms of the prosecution 
receiving information about all the evidence of the defense. This is especially the case if  
the prosecution itself has not actively sought and collected such information, although the 
law requires it to do so. 

Thus, the risk of insufficient evidence in support of the prosecutor’s case is increased, 
especially if these practices are combined with factors such as hastiness, lack of professional 
experience and specific knowledge, weaknesses of the forensic expert examination, etc. 
Particularly adverse is the impact of underestimating the evidentiary requests of the defense 
at the pre-trial phase, as well as evidence submitted by the defense. 

In cases of high public interest there is also relatively firm adherence to the version that 
has already been publicly announced, hence all evidence-related efforts focus on this 
version. The prosecutor’s office adamantly adheres to the legal provision they believe 
is applicable to the committed act and hardly reviews its positions. Such a review has 
happened only in one of the analyzed cases – the prosecutor introduced changes to the 

_______________________________________

8. PORB report
9.  PORB report
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charge in the very beginning of the court hearing, opting for a less severely punishable 
criminal offence without changing the facts relevant to the case. In the other cases, changes 
in the applicable legal provision result from failures of the initial choice of a provision and 
subsequent reinvestigation.10 

In this context, what stands out are approaches in appealing the verdicts, which show 
confusions in the strategy – attempts to change the charge outside the options provided for 
by law (incl. inclusion of texts in respect of which no charge has been brought, for the first 
time in a cassation protest), lack of specificity of the complaints, statements of consideration 
which do not outline relevant facts as pertaining to the Criminal Procedure Code, bringing up 
appeals before the Supreme Court of Cassation although this court is not authorized to rule on 
them, failure to request checks of unclarified circumstances, poor knowledge of the reasoning 
of the sentence being appealed, etc. 

The general impression from the proceedings under review is that prosecutors overestimate 
the evidence supporting the charge – despite the large volume of evidence – which results 
directly from insufficient review of the possible defense strategies, especially when the 
defense is passive in the court phase11. At the same time, the quality of these inspections, 
carried out by investigators with poor professional background, is very low.

Also common to the Bulgarian practice is the excessive use of preliminary checks even 
when there are grounds for the initiation of pre-trial proceedings. This results in repeated 
investigations, loss of the advantages of confidentiality, increased risk of errors and divergent 
approaches to investigation and of overall prolonging of the process12. 

Prior to 2016, prosecutors had been insufficiently active in investigating the assets of 
the persons under investigation and their relatives and performing financial analysis of 
the assets in order to identify their origin and secure the enforcement of possible future 
sanctions – be it fine or forfeiture. Since 2018, there has been some improvement in these 
indicators.

_______________________________________

10.  ,“This trend is justified in terms of satisfying the public, and most of all – the media – interest in more defi-
nite results in the prevention of and counteraction to... high-level corruption. From the point of view of the 
specific proceedings and the priority of the legal methods over populist methods... it is exceptionally harmful, 
as long as it predetermines in many cases foreseeable failure of the prosecution at the court phase of the 
proceedings.

       “The failure of the prosecutor’s case in the court, especially when its formation has been accompanied by 
intense media pressure, always results in a more negative public response, in particular if great efforts had been 
made and serious potential is used for the investigation, than the response that would have been elicited if 
the prosecutor’s office had made in advance an objective analysis of the behavior of the accused parties and 
had advanced principle-based positions concerning their guilt and liability.” (Ilkova, R. Organized Crime and 
Corruption: Benchmark Court Cases, p. 19.)

11.  Hence, the relative share of the cases returned to the prosecutor by the court, in corruption cases of high public 
interest is higher compared to the other types of cases of high public interest (29-30% for 2016-2017). In general, 
the category of cases of high public interest is characterized by a higher rate of returned cases among those brought 
to the court (4-6% for 2016-2017) compared to all cases (4.9-5% for 2016-2017). See details in: Report on the 
Application of the Law and on the Activity of the Prosecutor’s Office and of the Investigation Authorities in 2017, 
(in Bulgarian). 

12.  Similar findings are made also in the Independent Analysis of the Structural and Functional Model of the Prosecutors 
Office and its Independence, 2016 (“European Prosecutor’s Report”), and in the annual reports of the Bulgarian 
Prosecutor’s Office, as well as in a number of internal departmental analyses of the Bulgarian Prosecutor’s Office 
and commissions of the SJC for monitoring of cases of high public interest.
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BESt PracticES:13

    Team work: the set-up of teams of investigators in cases of factual and legal complexity, good interaction with the super- 
vising prosecutor and direct and close interaction with other institutions.

    Specialization: the process starts with the creation of specialized departments at the district prosecutor’s offices and of 
the interdepartmental specialized “Anti-Corruption” unit at the Sofia City Prosecutor’s Office and brings about transition of  
the jurisdiction over high-level corruption offences to the specialized criminal authorities of the judiciary. 

    Initiative by supervising prosecutors: in certain cases they are active from the very beginning of the proceedings and participate 
also in the court phase of the process.

      The cases of indifferent and offhand performance of the prosecutor’s duties, incl. giving only formal instructions or failure to 
abide by deadlines, do not affect considerably the overall functioning of the system and are rarely encountered compared to 
the prosecutor’s activity in general cases. The present analysis found such an isolated case outside the 25 cases under review 
but the monitoring prosecutor was substituted at the relatively early phases of the investigation and the work of the new 
prosecutor was subjected to special supervision by a prosecutor from the Supreme Prosecutor‘s Office of Cassation.

    Practices of special supervision by the superior prosecutor’s offices, which include the issue of specific instructions and 
methodical assistance, participation in the planning of the investigation, joint discussion of the evidence and the prosecution 
strategy. In the 25 proceeding under review, the intervention of the superior prosecutor under the procedure of the special 
supervision has become more frequent after 2017.

    Comprehensive examination of the activity of the accused parties and other officials, as well as of the environment, in which 
the offence was committed.

    Engaging the assistance of third parties – citizens, experts, legal entities, incl. through informal consultations on expert issues.
    Division of the evidence-related activity between the pre-trial phase, at which all main and direct evidence is collected, and 

the court phase, which is where certain expert examinations are carried out, and secondary, auxiliary and indirect evidence is 
collected. This approach accelerates the completion of the pre-trial phase and makes the prosecution authorities more active 
in the court phase.

 

_______________________________________

13.   “The rendering of a sentencing verdict is not the only measure for evaluating prosecutors. A prosecutor is 
evaluated positively when they adhere to the procedural requirements of the Criminal Procedure Code, when 
the law is correctly applied, and when they act responsibly in performing their duties of office, regardless of the 
outcome of the criminal proceedings.” (PORB report 2013-2016.)

14.  Stated in the Report of the Commission at the SJC on the implementation of the measures for organizing the 
work on cases with high public interest. 

5.4. Shortcomings in the judicial response
The judicial practice on corruption offenses is characterized by contradictions in several areas. 
First, the interpretation and application of the law; second, the assessment of the gravity 
of the committed crime when determining punishment; and third – the high demands for 
the completeness and argumentation of the indictment. When the cases are of high public 
interest, the court is exceptionally cautious and procedurally strict. It is inclined to accept 
even unsubstantiated evidence demands from the parties and to ask for review of the case 
even when no major procedural violations had been made.14 This only increases the volume of 
evidence and prolongs procedures despite efforts to finish in a timely manner.

The standards regarding the level of proof in corruption crimes required to accept charges as 
substantive and proven are unreasonably high and lack consistency. Meeting the requirements 
of the standard is almost unachievable with the means of the Criminal Procedure Code. 
The most vulnerable area is proving the guilt of perpetrators who traditionally claim good 
intentions which are morally incompatible with malicious attitude and abuse of office. This 
is especially obvious with charges against political figures in senior public offices who have 
committed offences while in office. The same applies to cases of re-allocation of funds 
towards goals or projects for which they were not intended but which the offender deemed 
more important for the community (e.g. re-allocating funds from road infrastructure to water 
supply infrastructure). Similar defensive argumentation has been successfully used in cases 
of violation of public procurement procedures justified by attempts to deal with unexpected 
circumstances.
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The demand for proof of intention to gain material benefit or cause material damage is 
unreasonably high. This often includes demands on the prosecution to collect direct evidence 
of guilt separately from evidence of the crime itself.  Considering that guilt is judged on the 
basis of the objective manifestations of the act and not on any other facts, such a standard for 
evidence is unreasonably high. This is one of the main reasons why prosecutors avoid bringing 
charges for actual malfeasance in office as per Art.282 of the CC. 

The case-law still fails to identify as crimes various schemes which feature actions or lack of 
action on behalf of institutions. The same applies to the behavior of third persons whose 
accessory in a crime is not proven. Courts very rarely accept that the offenders are guilty 
beyond reasonable doubt. The difficulty in proving such crimes lies in the fact that damage is 
incurred as suspects follow official orders, acting in ways they could not have chosen, or as a 
result of decisions by a collective body, making it hard to prove the guilt of specific individuals. 

With regards to suspected offences under the Public Procurement Act, executive decisions 
leading to material damage are often the result of a multitude of actions by different officials. 
Such actions may not be wrong or unlawful on their own, however their cumulative impact 
leads to unlawful advantages for certain parties. Proving such schemes is exceptionally hard 
as it requires significant levels of professional qualification, experience and innovation from 
investigators and just as high competencies from judges. Instead of developing standards for 
the detection of such crimes, the case-law practice adheres to self-restraining, conservative 
stereotypes. Courts are even less willing to experiment when hearing cases of high public 
interest.

In certain cases, courts reject the initial formulation of charges but new charges are raised 
afterwards, based on the same facts. Changing the initially chosen provision of the law which 
applies to the case automatically suggests new approach to collecting and organizing evidence. 
This is almost never taken into consideration by the prosecutor who relies on the old evidence, 
trying to get the new choice of applicable provision to fit the old evidence. Such an approach 
is encouraged by the Criminal Procedure Code because reorganizing existing evidence and 
collecting new evidence is often impossible since a long time has passed since the suspected 
crime had been committed. At the same time, such reorganization is not always possible as 
the choice of a new applicable provision is not appropriate and fails in court

Such is the example of the case against a secretary general of an executive agency of the 
Ministry of Defense, who had been given authority to sign contracts based on the Public 
Procurement Act. In 2005, he initiated direct negotiations with a company and appointed 
them to handle “unexpected construction and maintenance work”. Such work was related 
to the “surprising” presence of subterranean water on a construction site where the same 
firm operated. According to the prosecution, the presence of subterranean water was not 
unpredictable circumstance but was clearly mentioned in a 2004 mandatory geological-
engineering report about the site. In addition, the monetary value of the contract determines 
a public procurement tender, rather than direct negotiations. 

Initially the perpetrator was accused of deliberate abeyance (art.219, par.4) and conclusion 
of an unfavorable deal (art.220, par.2). The first crime took the form of malfeasance in office 
for not exercising the power of “leading, coordinating and controlling the functioning of the 
agency regarding the adherence to the normative acts and orders of the chief executive 
officer” which caused damages to the Ministry of Defense worth BGN 41,100. The second 
crime was defined as concluding a contract in violation of the Public Procurement Act, 
due to which damages of nearly BGN 11,731,000 were incurred. When the case was taken 
to court for the first time in 2014, the Sofia Military Court found the perpetrator guilty 
and sentenced him to 8 years of imprisonment and prohibition on holding managerial or 
reporting positions or practicing such duties for a decade. The court also respected the filed 
civil claims.

The second instance court returned the case to the prosecutor with instruction to change the 
applicable provision. The prosecutor changed the charge to malfeasance in office as per Art.282. 
The prosecutor assumed that the crime took the form of failure to exercise professional duties 
by signing a contract in violation to the PPA with the aim of ensuring material benefits to the 
contractor. As a result of this, the ministry suffered significant damages. Higher courts rejected 
the evidential demands of the prosecutor by stating it was impossible to collect evidence 
due to the time that had passed and the changes that had occurred within the agency and 
at the construction site itself. The discharge was motivated by clear incongruence within the 
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indictment – the facts outlined the actions of the offender while he was accused of non-action 
(“not exercising his duties”).

The fallacies of the indictment, however, stem not from the above-mentioned mistake by the 
prosecutor but from the different approach to proof when Art. 219-220 of the CC is applied 
as opposed to Art.282. Under the latter article of the law, it is necessary to prove that the 
very procedure of concluding the contract had been compromised because of the actions of 
the perpetrator. In this case, however, the contract had been signed following the relevant 
procedures. In addition, the procedure involved the participation of third parties whose 
accessory in the crime had not been established – the perpetrator had received by another 
official formal approval for the direct negotiations. This was supported by multiple documents, 
formally establishing the necessity of the urgent measures. In this specific case, the criminal 
scheme, if it did indeed unfold as presented in the court documents, did not feature violations 
of procedure made by the perpetrator, therefore such violations could not be proven. With 
charges based on Art. 219-220 it is not necessary to prove procedural violations of the law. 
This is why the court decided that the accusation of malfeasance was not proven and the 
defendant was ultimately found not guilty in 2018.

Court decisions have a number of shortcomings rarely present in proceedings on cases 
which are not of high public interest. First, sentences are markedly light and there is 
less tolerance of corruption within the judicial system. Within the analyzed 25 cases 
imprisonment sentences were only given to magistrates, with the court’s reasoning 
clearly justifying the harsher sentences on the grounds that the crimes had been 
committed by magistrates. In the rest of the cases sentences were close to minimal, 
creating the impression for leniency towards defendants in this category of cases.

Second, although rarely, court decisions can be biased. The SCtC has returned a number 
of cases to lower courts with the argument that sentences had been too light. Despite 
this, lower courts chose to stick to minimal punishments. On the other hand, with 
regards to a specific case against a minister, lower courts were criticized for exercising 
prejudice against the defendant who was known for his harsh criticism against the 
judiciary. According to the SCtC, the defendant was found guilty based on assumptions 
and lack of proof. 
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In January 2018, the Parliament enacted the new Anti-Corruption and the Forfeiture of Illegally 
Acquired Property Act (AFIAPA)15. The newly-established Commission for Anti-Corruption and 
the Forfeiture of Illegally Acquired Property (CAFIAP) took over the functions of:

    Commission for the Forfeiture of Illegally Acquired Property (CFIAP) – with regards to the 
forfeiture of illegally acquired property;

    Commission for the Prevention and Ascertainment of Conflicts of Interest (CPACI) – with 
regards to the ascertainment of conflicts of interest;

    National Audit Office – with regards to providing public information about property owned 
by high-ranking public officials;

    Center for Preventing and Counteracting Corruption and Organized Crime at the Council 
of Ministers (CPCCOC) – analysis of legislation and policies related to the prevention of 
corruption;

    Specialized Directorate for the Prevention of High-Level Corruption, operating within the 
State Agency for National Security. 

The Anti-Corruption Fund has publicly criticized the fact that already existing provisions 
related to civil forfeiture and the ascertainment of conflicts of interest were simply cloned in 
the new AFIAPA.16 The main criticism concerns the structure and functional competency of the 
new institution, as well as the formal approach and inefficiency of the legal proceedings for 
ascertainment of conflicts of interest that have been largely replicated in the newly-adopted 
legal framework. 

The current analysis highlights institutional problems surrounding the establishment and 
independency of the institution, while also focusing on certain aspects of the functions and 
activity of CAFIAP that give rise to concerns about its efficiency, on one hand, and about  
the risks of using its powers for politically-motivated inspections, on the other. The analysis 
focuses on two aspects: 1) a critical overview of the new institutional model; 2) an assessment 
of the implementation of proceedings for the ascertainment of conflicts of interest. This 
approach is justified by the fact that the new legislation to a large extent merges together an 
already existing legal framework and transforms an already existing institution by entrusting 
it with new functions. 

The methodology of the research includes analysis of legislation, analysis of institutional 
sources (activity reports), assessment of the impact of implemented legislation (incl. with 
reference to European standards), comparative overview of institutional models and practices, 
critical analysis of individual cases, and recommendations for improvement. 

tHE Anti-corruption coMMission:
High Public Expectations, Functional Deficits and 
political Dependencies
Assoc. Prof. Atanas Slavov, PhD

1.  introduction

_______________________________________

15.  Published in State Gazette No 7 of 19 January 2018.  
16.   https://acf.bg/
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During the legislative process for enacting AFIAPA, ACF provided a number of expert opinions 
with regards to the establishment of the new anti-corruption body.17 The establishment of 
CAFIAP was justified as a necessary response to high public expectations for counteracting 
high-level corruption and as a means of fulfilling the European Commission’s recommendations 
in the context of the CVM. However, there is a stark discrepancy between the expectations, as 
well as commitments, and their manifestation in the enacted legislation.18

The aim of the legislation – to prevent and counteract high-level corruption – is difficult to 
achieve, as the new, unified anti-corruption body does not possess adequate investigative 
powers. The adopted definition of corruption19 itself transgresses the conceptual terms long-
established in the criminal law doctrine, while the envisaged methods and procedures for 
counteracting and detecting corruption are of administrative and administrative-penal nature. 
The definition of corruption is problematic with respect to logic and meaning – the expression 
“abuse of entrusted power … based on the position he is occupying” presupposes a causal 
relationship between the occupied position and the abuse of power. It would have been more 
appropriate to use expressions, such as “in the context of”, “in relation to” or “in the exercise 
of his duties”. In its present form, the legislation does not meet the expectations for effective 
investigation and detection of corrupt practices pursued by high-ranking public officials, 
because it does not provide for investigative functions. It is impossible to combat corruption 
successfully in the absence of comprehensive and effective proceedings for investigating 
corrupt practices, which would involve gathering evidence that could be used in a criminal 
trial. The newly-adopted legislation creates the illusion that actions are taken to counteract 
corruption, while failing to establish the necessary institutional infrastructure to effectively 
achieve this goal. According to the terms of the legislation, corruption is primarily a type of 
administrative offence (conflict of interest) or unjust enrichment, and not a serious crime that 
erodes the very foundations of state governance. 

A major deficit of the legislation is that disparate functions and activities – administrative 
sanctioning, verification (identifying discrepancies in property declarations), surveillance 
(intelligence), analysis, and prevention – have been pieced together without any consistent 
logic within a single institutional structure. The conflation of functions of previously existing 
bodies or units (CPACI, CPCCOC, the unit of the National Audit Office which deals with the 
public disclosure of the assets of persons) which have not proven very effective, with civil 
forfeiture functions is questionable. There is institutional and functional logic to combine 
competences related to the ascertainment of conflicts of interest with those associated with 
the declaration of assets and the verification of declaration forms. However, it makes no sense 
to merge the former with functions related to operational tracking or prevention of corruption.

Another significant issue with the legislation concerns the independence of CAFIAP. The 
procedure established for electing the chairperson and members of the Commission – a 
simple majority vote in Parliament – effectively gives the governing majority a decisive say in 
the composition of the public body. This procedure violates the independence of the public 
body and creates conditions for concentration and abuse of power. A procedure whereby 
officials are elected by qualified majority in Parliament or a hybrid procedure whereby the 
President takes part in determining the composition of the Commission would pose fewer 
risks to its independence. 

2.  Institutional model and major problems 

_______________________________________

17.  Statement of the Anti-Corruption Fund Foundation concerning the draft law on anti-corruption and the forfeiture 
of illegally acquired property, reg. No. 702-01-26, tabled by the Council of Ministers on 6 October 2017:  
https://www.parliament.bg/bg/parliamentarycommittees/members/2577/standpoint/ID/7308 

18.  For a comprehensive analysis of the new legislative framework, see Kashukeeva-Nusheva, V. Hristova-Valcheva, 
K. Slavov, K. Countering Corruption – 2018: Public Expectations and Achievements. Sofia, TI Bulgaria, 2018.

19.  AFIAPA: “Art. 3(1) Corruption within the meaning of this act refers to the abuse of entrusted power by a high-
ranking public official based on the post he is occupying, or the violation or disregard of his public duties, for 
the purpose of directly or indirectly obtaining an undue material or non-material benefit for himself or for other 
persons.”
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The lack of sufficient guarantees for the independence of CAFIAP is also illustrated in the 
draft bill tabled in Parliament in December 2018, which seeks to limit judicial review over the 
decisions of the Commission.20 In the course of the legislative process, various authorities 
presented arguments that the envisaged new framework is inconsistent with the Constitution 
(violating the right to property and the independence of the judiciary) and with European 
legal standards.21 Such an approach effectively transforms CAFIAP into a new intelligence 
service in contradiction with the publicly announced purpose behind its establishment. A 
subsequent draft bill proposes amendments to the requirements for selecting the CAFIAP 
chair. The requirement for a law degree and ten years of legal experience is waived and a 
general requirement for a master’s degree in any field, or alternatively, for ten years of legal 
experience or experience in the state’s security and intelligence services (five of which in a 
managerial position) is introduced.22 These amendments, which were tabled in Parliament 
in the course of an ongoing investigation into the assets of CAFIAP’s Chairman23 due to 
discrepancies found between the officially declared facts and circumstances (as required by 
AFIAPA) and data obtained from property deeds in the Land Register, are a clear indication 
for a forthcoming political interference in appointments in the Commission. Moreover, the 
announced inquiry into the assets of the Chairman reflects negatively on the authority of the 
institution. It appears that the body entrusted with the task of guaranteeing integrity, ethical 
standards, and the prevention of corruption and conflict of interest is itself contaminated by 
allegations that have not been rejected with sufficient certainty. 

Entrusting the new institution with controlling and sanctioning competences that interfere 
significantly with individual rights requires guarantees for its independence and for its 
compliance with the principles of the rule of law, separation of powers, and the constitutional 
right to defense. It is evident that electing the chairperson and members of the Commission 
by a simple majority vote in Parliament does not provide such guarantees. 

At the same time, the Cooperation and Verification Mechanism (CVM) report published on 15 
November 2017 states that: “A key aspect will be the appointment of the leadership of the new 
institution in an open and transparent procedure, to provide the basis for the new institution 
to command broad-based trust in the wider society, as well as among public officials.”24 The 
unilateral imposition of the ruling majority’s will, reflected in the adopted legislation, does not 
correspond to this CVM recommendation. 

   Concerning CAFIAP’s competences related to the forfeiture of illegally 
acquired assets

The overall framework of the procedure for forfeiture of illegally acquired assets outlined 
in the new legislation suffers from numerous flaws. First, the legislation does not take into 
account the recommendations put forward in the January 2017 CVM report25, where it is 
explicitly stated that the decision to disband CFIAP and to unite it with other institutions should 
be revisited. Moreover, the November 2017 CVM report notes that “it will be important to 
ensure that these changes do not put into question the progress already made in this area and 
the institutions’ ability to maintain the positive trend observed so far.” 

_______________________________________

20.  Draft law on the Amendment of the Anti-corruption and the Forfeiture of Illegally Acquired Property Act, reg. No. 
854-01-87, tabled in Parliament by Danail Dimitrov Kirilov on 10 December 2018:

       https://www.parliament.bg/bg/bills/ID/156808 
21.  Statement of the Supreme Bar Council regarding the Draft law on the Amendment of the Anti-corruption and 

the Forfeiture of Illegally Acquired Property Act, reg. No. 854-01-87, tabled in Parliament by Danail Dimitrov 
Kirilov on 10 December 2018: https://www.parliament.bg/pub/cW/20181219031133Становище ВАДС по ЗИД 
на ЗПКОНПИ.pdf

22.  Draft law on the Amendment of the Anti-corruption and the Forfeiture of Illegally Acquired Property Act, reg. 
No. 954-04-56/4 April 2019

23.  Prosecutor’s Office of the Republic of Bulgaria: The Chief Prosecutor, Sotir Tsatsarov, commissioned the 
Supreme Prosecutor’s Office of Cassation to perform checks in response to media publications regarding real 
estate properties acquired by Pl. Georgiev – Chairman of CAFIAP (4 April 2019): https://www.prb.bg/bg/news/
aktualno/glavnijat-prokuror-sotir-cacarov-razporedi-na--249 

24.  Report from the Commission to the European Parliament and the Council on the Progress in Bulgaria under 
the Cooperation and Verification Mechanism, Brussels, 15 November 2017 COM(2017) 750 final (section 3.4): 
https://ec.europa.eu/info/sites/info/files/comm-2017-750_en_0.pdf     

25.  See Section 3.2 of the January 2017 CVM report: https://ec.europa.eu/info/sites/info/files/com-2017-43_en.pdf
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The legal proceedings before CAFIAP pose serious risks of infringement of citizen rights. The 
automatic instigation of comprehensive investigative proceedings for identifying illegally 
acquired assets, triggered by a discrepancy exceeding the amount of BGN 20,000, creates 
an opportunity for unjustified repression of individuals. At the same time, individuals’ right 
to defense against the decisions of CAFIAP is not protected, as there is no legal mechanism 
for challenging the established discrepancy in an independent court ahead of instigating 
comprehensive investigative proceedings for identifying illegally acquired assets. 

On another hand, the envisaged presumption of illegality with respect to assets whose 
ownership has not been associated with legal sources of income, places excessive administrative 
burden on individuals. In practice, every person is required to maintain personal records of 
their income and transactions in order to justify their legality at any point upon request by 
CAFIAP. Such a requirement is in conflict with the fundamental rule of law principle, stipulating 
that everything which is not expressly forbidden by law is allowed. Thus, the envisaged 
presumption is, in its essence, in conflict with the constitutional principle of the rule of law. 

Furthermore, the adopted methodology for assessment of property and its sources is not 
publicly disclosed and there are no guarantees that it complies with the relevant European 
and international standards. The failure to provide a mechanism for challenging the substance 
of the adopted assessment algorithm leads to unfavorable implications for the investigated 
parties, thus resulting in an interference with individuals’ right to legal defense (Art. 56 of the 
Constitution of Bulgaria).

At the same time, the entire legal regime applicable to the forfeiture of illegally acquired 
property can be called into question, insofar as a request for a preliminary ruling has been 
submitted to the Court of Justice of the European Union regarding the compliance of civil 
forfeiture proceedings with EU law (Directive 2014/42/EU of the European Parliament and of 
the Council of 3 April 2014 on the freezing and confiscation of instrumentalities and proceeds 
of crime in the European Union).26  The main questions for interpretation require examination 
of the relationship between the civil forfeiture proceedings and the already initiated criminal 
proceedings that this civil action is based upon: to what extent the cited Directive allows 
Member States to adopt rules regarding civil forfeiture proceedings that are not based 
on a conviction; to what extent is the mere instigation of criminal proceedings against a 
person whose assets are subject to forfeiture, sufficient grounds for initiating civil forfeiture 
proceedings; whether it is permissible to execute civil forfeiture proceedings that are not 
based on a conviction; to what extent a discrepancy between the value of the property and a 
person’s legitimate income is sufficient grounds for confiscating the property as constituting 
direct or indirect proceeds of crime, in the absence of an entered-into-force verdict convicting 
the person of committing the relevant crime; whether the Directive ensures the application 
of the presumption of innocence and prohibits forfeiture that is not based on a conviction. 

In a subsequent request for a preliminary ruling, lodged in April 2019, the Sofia City 
Court related arguments concerning a contradiction between AFIAPA and the Charter of 
Fundamental Rights of the EU with regards to the established presumption of illegality of 
the acquired assets, the shift in the burden of proof to the detriment of individuals, and the 
binding effect on courts of the methodology for legal and economic research and analysis 
adopted by CAFIAP.27  

_______________________________________

26.  Request for a preliminary ruling, lodged by the Sofia City Court (Bulgaria) on 3 April 2018: http://curia.europa.
eu/juris/document/document.jsf?text=&docid=203730&pageIndex=0&doclang=BG&mode=lst&dir=&occ=first
&part=1&cid=525186 

27.  Radio Free Europe: „Ново запитване до Съда на ЕС спря дело за конфискация, заведено от КПКОНПИ“ (8 
April 2019): https://www.svobodnaevropa.bg/a/29866145.html
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Based on the information, published in CAFIAP’s annual reports, it can be noted that there is a 
serious discrepancy between the total value of lodged claims for forfeiture of illegally acquired 
assets and the value of the assets that were forfeited in reality in the course of implementing 
court judgments. This indicates strong repressive action on the part of the institution in the 
course of a pending trial. Moreover, this repressive approach results in claims for damages 
filed against the state by persons who incurred serious economic loss (incl. loss of business, 
loss of market share, etc.) due to frozen assets.

    Concerning CAFIAP’s operational tracking competences and the 
counteraction of corruption

The newly-adopted legislation stipulates that CAFIAP’s units within the meaning of Art. 
16(2) can use special surveillance means (SSM) operational activities. The exercise of such 
prerogatives by a body that has also been given functions to examine asset ownership 
declarations, ascertain and prevent conflicts of interest, and confiscate illegally acquired 
assets, creates conditions for concentration and even abuse of power that could jeopardize 
the honor, good reputation, and rights of individuals. The use of SSM and other operational 
tools is a prerogative of the investigative authorities and their application should not be 
extended to cases falling outside the scope of criminal proceedings. This position has been 
reflected in a number of decisions of the European Court of Human Rights convicting Bulgaria. 
The legislation expressly stipulates that SSM can be used in cases of obtained reports for 
high-ranking public officials preparing to engage in, engaging in, or having engaged in corrupt 
activities, when the reports do not provide sufficient legal grounds for initiating criminal 
proceedings. SSM can also be used when there is information about events or activities that 
pose a threat of corruption involving high-ranking public officials. This creates an opportunity 
for interference with individuals’ basic constitutional rights and freedoms in the absence of 
adequate mechanisms for defense against abuse of power. The wording of the legislation does 
not clarify what SSM will be used for, since they will not be employed in the context of criminal 
proceedings. The excessive extension of the scope of use of SSM is in conflict with basic 
individual rights and freedoms, violates the rule of law, and provides sufficient grounds for 
imposing a veto on the adopted legislation. 

The Anti-Corruption Directorate conducts activities related to the counteraction of corruption 
by means of collecting, analyzing, and verifying information in cases of received reports 
of corruption. It further conducts operational tracking activities and performs checks 
commissioned by the Prosecutor’s Office in accordance with the provisions of the Judiciary 
Act. CAFIAP officials take part in joint operations (alongside the Prosecutor’s Office and the 

_______________________________________

28.  CAFIAP Activity Report 2018, Sofia, March 2019, pp. 27-8; p.31; p.39; p.43: http://www.ciaf.government.bg/
web/attachments/Page/56/3148/5c828fe972bb5.pdf 

CAFIAP Activity Report  201828 
In 2018, CAFIAP’s territorial units received a total of 1,929 reports under AFIAPA concerning 
2,707 persons. A total of 2,333 investigations were carried out based on the received 
reports. Statements of refusal to initiate investigations were recorded with respect to 90 
investigated persons due to lack of legal grounds. 

Five claims for forfeiture of illegally acquired property, amounting to BGN 826,621, were 
lodged in December 2018 in accordance with Art. 153(1) AFIAPA. 

In 2018, 147 claims for forfeiture of illegally acquired property, amounting to BGN 
316,704,029, were lodged in 2018 in accordance with Art. 74(1) of FIAPA /repealed/ (for 
reference, 95 claims were lodged in 2017, amounting to BGN 79,671,100). 

A small proportion of these claims were related to corruption crimes. 

In 2018, eight claims of CAFIAP were upheld by court rulings ordering the forfeiture of 
illegally acquired movable and immovable property, amounting to BGN 5,891,457. 
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Ministry of Interior (MoI)) on detaining suspects of corruption crimes, some of which have 
raised serious concerns that the principle of proportionality has been violated and acts of 
degrading and derogatory treatment against individuals have been committed. 

CAFIAP’s involvement in joint operations with PORB and MoI raises serious issues of functional 
and organizational nature. On one hand, CAFIAP is not an investigative body and cannot 
exercise autonomous powers within investigation proceedings. On the other hand, the 
actions of CAFIAP’s special staff should aid the detection of corrupt practices and crimes. At 
the same time, the collected and analyzed information (incl. testimonies of witnesses and 
results of inspections) cannot be adequately used in criminal proceedings. The main question, 
therefore, is whether it is at all justified for CAFIAP to possess such competences and conduct 
activities that would have to be repeated in case that criminal proceedings are initiated.

CAFIAP Activity Report 201829 
CAFIAP reports that 343 inspections have been received by PORB in 2018 in accordance 
with the Judiciary Act, which have involved or are involving operational tracking and 
referencing activities, including interrogation of persons and requests to provide 
documentation. A total of 224 of the inspections have been finalized and the results 
have been reported to PORB. The presence of evidence about committed crimes has 
been established in 70 of the cases. 

CAFIAP has worked in cooperation with PORB towards the detection and recording of 
corruption crimes on 57 cases referred with rulings in investigation proceedings.

In the same period, 701 reports have been submitted directly to the Commission, based 
on which it has carried out specific actions and inspections, including interrogation 
of persons. A total of 539 of the inspections have been finalized, reports have been 
drafted, and CAFIAP has issued decisions. With regards to the remaining 162 inspections, 
operational tracking and referencing activities are being conducted, documentation is 
being requested, persons are being interrogated, and their statements are being cross-
referenced with the retrieved documentation. 

    Concerning CAFIAP’s competences to counteract corruption 
CAFIAP’s corruption prevention mandate is exercised above all through its analytical work 
and its cooperation with other public institutions and with businesses and civil society. 
The 2018 CAFIAP Activity Report records the coordination of 62 draft laws in total – 28 
with remarks and suggestions and 34 without remarks and suggestions – in the course of 
which the body submitted 101 remarks and 127 suggestions with regards to the existence 
of corruption risk. In addition, CAFIAP has analyzed 40 anti-corruption plans of ministries 
and their subsidiary budget authorities, provided by the National Anti-Corruption Policies 
Council.30

Beyond formal performance indicators (number of issued statements on draft legislation, 
submitted remarks and suggestions, and coordinated anti-corruption plans), account 
should also be taken of the achieved results – what percentage of the suggestions were 
adopted, how were they implemented, and what was the outcome of their implementation 
(subsequent impact assessment of the legislation). It can also be examined to what extent 
the existing legislation contains provisions that pose a risk of corruption or are the result of 
lobbyism.

_______________________________________

29.  CAFIAP Activity Report 2018, Sofia, March 2019, pp. 25-6: 
30.  CAFIAP Activity Report 2018, Sofia, March 2019, p. 15: 
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31.  January 2017 CVM Report: https://ec.europa.eu/info/sites/info/files/com-2017-43_en.pdf

  Concerning the right of whistleblowers to protection 
The newly-adopted legislation not only fails to provide mechanisms for cooperation between 
CAFIAP and individuals/organizations towards the detection of corruption, but also removes 
the existing forms of protection of whistleblowers. This poses risks to the exercise of specific 
constitutional and legal rights (the right to information; the right to file complaints, reports, 
proposals, and petitions to public authorities; the right of opinion; the freedom of expression 
and media). The requirement that whistleblowers should provide all their personal data (incl. 
their civil identification number (CIN)) poses serious threats to their security. This legislative 
approach will have at least two negative implications: due to the threat of sanctions, individuals 
and organizations will be reluctant to report to CAFIAP; those who nevertheless decide to 
cooperate in spite of the existing risks will be subjected to pressure and threats, against which 
they will have no effective remedy. 

There is serious risk of misuse of this legislative approach to exercise media censorship and 
thwart investigative journalism, thus jeopardizing the freedom of expression and media. 

    Concerning CAFIAP’s competences related to the ascertainment of 
conflicts of interest

One of the main areas attracting public attention concerns the violation of standards regarding 
integrity, the prevention of conflicts of interest, and the safeguarding of public interests in the 
context of exercising governmental authority and appointing central and local administration 
officials. The analysis of the legislation related to the ascertainment and prevention of conflicts 
of interest and relationships of dependency among high-ranking public officials reveals certain 
shortcomings. The latter are associated with the legal definitions of “related parties” and 
“conflict of interest,” as well as with the applicable procedures. 

With regards to the exercise of powers in the context of initiated proceedings for the 
ascertainment of conflicts of interest, three different models have been employed during 
the past decade. The first model, which was introduced with the adoption of CIPAA in 2008, 
is one of decentralization – the conflict of interest is ascertained by special commissions 
operating within the relevant bodies of central and local authority. This approach revealed 
its imperfections rather quickly, as it led to the existence of contradictory practice on cases 
of similar factual circumstances that were decided inconsistently by different bodies. In 
order to overcome the identified deficits and improve the effectiveness of the procedure, as 
well as to ensure higher control at governmental level, a centralized model was introduced, 
according to which the conflict of interest was ascertained by an independent special body. 
The effectiveness of CPACI was very low throughout the entire period of its existence and the 
body was misused as a tool for exercising political influence, especially during the time of its 
first chairman who was later convicted of malfeasance. The need to revise the institutional 
model and increase the effectiveness of CPACI, also stated in the annual CVM reports by the 
European Commission, was one of the main arguments in support of the decision to establish 
a new anti-corruption body. According to the 2017 CVM report, CPACI consistently failed to 
deliver effective performance and no decisive action was taken with respect to overcoming 
the weaknesses in its operation.31  

The establishment of CAFIAP created a third, hybrid model, according to which proceedings 
instigated against high-ranking public officials in accordance with Art. 6 AFIAPA would be 
conducted by CAFIAP, whereas any proceedings instigated against lower-level officials would 
be conducted by special commissions or inspectorates working within the relevant public 
bodies (par. 2 of the Additional Provisions of AFIAPA). Thus, the key issue that comes to the 
fore is whether the new hybrid system for ascertainment of conflicts of interest will solve the 
long-lasting effectiveness problem, given that previous experience has demonstrated that a 
decentralized model leads to the emergence of inconsistent and contradictory practice. 

A major shortcoming of the current legislation is the fact that it reproduces almost word for 
word the previous legal framework of the ascertainment of conflict of interest cases. This 
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mere transposition does nothing to overcome current negative practices in the execution of 
inspections, as well as the formalism, inefficiency, and selectivity characterizing the work of 
the Commission. As stated in the CVM report of January 2017, CPACI continued to exercise its 
powers ineffectively and no decisive action had been taken with respect to overcoming the 
weaknesses in its operation: “High-profile scandals, such as that surrounding the conflict of 
interest commission in 2013, do not see clear and determined follow-up“32.

At the same time, the new legal framework is a step back with regards to possible conflict 
of interest proceedings involving lower-level administration officials. Such proceedings are 
conferred on inspectorates within the meaning of Art. 46 of the Administration Act. This 
decentralization of the inspection procedure poses serious threats for abuse of power. 
On one hand, inspectorates lack the necessary expertise to carry out verifications of asset 
declarations and ascertain conflict of interest cases. On another hand, inspectorates in 
many public institutions are used as a tool for politically-driven removal of inconvenient 
officials. Moreover, there are no legal guarantees for the integrity of the inspectors who 
will be entrusted with these functions. In addition, no guarantees are provided against the 
emergence of contradictory practice in the area of conflict of interest ascertainment, given 
that inspections will be carried out in a decentralized manner by different inspectorates. 

The only conclusion based on this information is that until the very end of its existence CPACI 
did not meet the public expectations for effectiveness in the counteraction and prevention of 
conflict of interest cases. The work of the body did not lead to a lasting change in the public 
and institutional environment. This conclusion is reinforced by the existing data regarding 
established conflict of interest cases involving high-ranking public officials (ministers, deputy 
ministers, MPs, and members of independent regulatory and oversight authorities). Taking 
the administration of an inefficient body – CPACI – into the newly-established anti-corruption 
body cannot automatically produce positive outcomes. Having in mind that the part of AFIAPA 
concerning conflict of interest is copied almost verbatim from the repealed CIPAA, it cannot be 
expected that much progress will be made with respect to the prevention and ascertainment 
of conflict of interest. 

_______________________________________

32.  January 2017 CVM Report  https://ec.europa.eu/info/sites/info/files/com-2017-43_bg.pdf 
33.  CAFIAP has administered 44 cases, in which decisions were not issued due to lack of the majority required under 

the repealed CIPAA, and 23 pending cases, initiated in accordance with the repealed CIPAA, but pending at the 
date when AFIAPA entered into force. 

34.  CPACI Annual Activity Report 2017, p. 11: http://www.cpaci.bg/news/2270-godishen-doklad-2017

Despite the ineffectiveness of the previous body (CPACI), it was decided that instead of using the 
previous administrative and judicial practice to improve the legal framework, the body should be 
disbanded and absorbed into the newly-established CAFIAP. The old legislation was essentially 
copied into the new law. As a result of this legislative amendment, in the beginning of 2018 there 
was no working procedure in place for ascertainment and sanctioning of conflict of interest for 
several months following the adoption of AFIAPA and the establishment of the new Commission. 

Furthermore, CAFIAP was tasked with taking over and finalizing the pending cases before CPACI, 
for which purpose it had to apply the repealed legislation.33 As far as administrative capacity is 
concerned, a significant proportion of the CFIAP and CPACI personnel have been re-appointed at 
the new body, which also means transfer of certain established administrative practices. 

The assessment of the effectiveness of the conflict of interest proceedings in the monitored 
period can be performed based on an analysis of the implementation of the legislation. A 
comparative analysis between the annual activity reports of CAFIAP and CPACI provides for a 
general overview. 

    In the period June 2011-2017, CPACI issued a total of 109 decisions establishing the 
existence of conflicts of interest and violations of Chapter V of CIPAA with respect to 137 
public officials.34 This equals an average of 18 decisions for ascertainment of conflict of 
interest per year for the period. 

3.  Inefficiency of the procedures for ascertainment of conflict of interest 
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CAFIAP 2018.35 CPACI 2016 and 2017 

   According to the CAFIAP Activity Report 2018, 119 pro-
ceedings for establishing the existence of conflict of in-
terest, or the lack thereof, were instigated in the period.

   CAFIAP has issued a total of 140 decisions for dismissal or 
on the merits of cases for that period.

   CAFIAP has pronounced 78 decisions on the merits of 
cases, of which:

   28 decisions establishing the existence of conflict of 
interest;

   50 decisions in which a conflict of interest situation has 
not been identified.

  CAFIAP has issued 62 decisions for dismissal of cases.

   According to the Report, 3 decisions of CAFIAP, establish-
ing the existence of conflict of interest, have been upheld 
by court judgments 

   CAFIAP has imposed fines and sanctions in the amount of 
BGN 105, 260.40 total. 

   The number of dismissed cases by CPACI in 2016 
amounts to 190, while the number of decisions on the 
merits of cases is relatively small – only 46 in 2016.36  

   In 2016, CPACI has issued six decisions establishing 
the existence of conflict of interest and identifying 12 
violations of Chapter II and one violation of Chapter V.37   

   In 2017, CPACI has issued only 69 decisions on the merits 
of cases, only 4 of which have established the existence 
of conflict of interest.38 

   CPACI has issued 202 decisions for dismissing cases.39  

AFIAPA defines conflict of interest as a situation that arises when a high-ranking public official 
has a personal interest that can affect the impartial and objective exercise of their duties and 
authority (Art. 52). Personal interest is any interest that confers a benefit of material or non-
material nature, including the undertaking of obligations, on a high-ranking public official or 
on persons related to the latter (Art. 53). The law lists examples of the types of material and 
immaterial benefit, including the acquisition of goods or services free of charge or for prices 
significantly below market rates, the obtaining of privileges, gifts, etc. 

It has been established in legal practice that the provision is only applicable in cases where 
the official has actually exercised power in the pursuit of a personal interest, and not in cases 
where there is potential misuse of power.

The incongruity between the formal wording of the law (potentially affect) and the legal 
practice (actual exercise of authority in pursuit of a personal interest) sometimes makes it 
impossible to establish a conflict of interest case. At the same time, certain legal provisions 
do not require the actual exercise of authority. For instance, Art. 62 stipulates that a high-
ranking public official is prohibited from using or agreeing to the use of their position for the 
purposes of commercial advertising. In this case, there is no requirement for direct exercise of 

_______________________________________

35.  CAFIAP Activity Report 2018, Sofia, March 2019, pp. 22-4.
36. CPACI Annual Activity Report 2016, p. 8: http://www.cpaci.bg/documents/cpaci_annual_report_2016.pdf 
37.  Ibid, p. 10. 
38.  CPACI Annual Activity Report 2017.
39.  Ibid, p. 9. 

    Due to the structural issues of CPACI – in the period 2013-2014 the body had an incomplete 
panel (only three members) – some of the cases were dismissed due to inability to reach 
the decision-making majority required by law (17 cases in 2016).

    Another important indicator for CPACI’s effectiveness is data regarding the proceedings 
completed within the two-month deadline outlined by law. In 2016, circa 30% of all 
proceedings were not completed within the legal deadlines, while in 2015 the magnitude 
of the issue was even greater – 50% of all proceedings were completed past the deadline.  

    In 2017, circa 30% of all proceedings were not competed within the deadline stipulated 
by law. There is even an example with proceedings initiated following a referral from April 
2013, which were completed 4.5 years later – in October 2017. 
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authority, as even the consent of the official to the use of their name in commercial advertising 
is sufficient grounds for establishing a violation.

Case Brief 1
In 2018, CAFIAP examined a report filed against Prime Minister Boyko Borisov for 
violating the legal provision prohibiting a high-ranking public official from using or 
agreeing to the use of his position for the purposes of commercial advertising (Art. 
62 AFIAPA).40 In that case, the Prime Minister took part in the semi-final and final 
matches of the State Veteran Football Championship, wearing a jersey with the logo 
of a betting company. It was established that the Prime Minister did in fact participate 
in the specified matches, wearing the standard team jersey which happens to have the 
logo in question imprinted on it. CAFIAP held that Boyko Borisov, in the capacity of 
Prime Minister, had not consented to the use of his name or image for the purposes 
of commercial advertising during his involvement in the football matches. It further 
held that Borisov had not signed any contacts with the team he played for and had not 
obtained benefit of any kind. 

In analyzing the circumstances of the case, CAFIAP took the view that the existence 
of conflict of interest could only be established if the Prime Minster had actually 
exercised authority in the pursuit of a personal interest. Moreover, pursuant to Art. 62 
AFIAPA, a high-ranking public official’s actions can only constitute an offence if it can be 
objectively proved that the official agreed (or foresaw) that his actions would be used 
for the purposes of commercial advertising. 

CAFIAP held that “Boyko Borisov did not exercise official authority in his capacity 
of Prime Minister of the Republic of Bulgaria, nor was there any personal interest 
associated with the exercise of official authority that would result in the conferral of a 
benefit on the high-ranking public official within the meaning of Art. 6(1) AFIAPA or on 
his relations within the meaning of par. 1(15) of the Additional Provisions of AFIAPA.” In 
view of the related legal arguments, CAFIAP did not establish the existence of conflict of 
interest involving the Prime Minister in this case. 

An improvement of the relevant legal framework needs to take into consideration the practices 
adopted in other legal systems. 

According to the Code of Conduct for the Members of the European Commission, the scope 
of conflict of interest includes not only situations where such could exist, but also situations 
where it could be reasonably perceived by the public that a conflict of interest situation exists 
(Art. 2(6) of the Code). Moreover, a conflict of interest situation can arise where there is 
a personal interest that can affect the impartial performance of public duties, even if that 
potentiality has never materialized in reality.41  Thus, conflict of interest can arise in a situation 
that is perceived by the public as one giving rise to conflict of interest. 

As an additional preventative measure against falling into a position of dependency and 
external influence, the Code explicitly stipulates a prohibition on receiving gifts from private 
parties of value over EUR 150. 42  

_______________________________________

40.CAFIAP – Decision No. РС – 203-18-068/19.09.2018.
41.  COMMISSION DECISION of 31.1.2018 on a Code of Conduct for the Members of the European Commission, Brus-

sels, 31.1.2018 C(2018) 700 final: https://ec.europa.eu/info/sites/info/files/code-of-conduct-for-commission-
ers-2018_en_0.pdf 

        Article 2(6) of the Code: „Members shall avoid any situation which may give rise to a conflict of interest or which 
may reasonably be perceived as such. A conflict of interest arises where a personal interest may influence the 
independent performance of their duties. Personal interests include, but are not limited to, any potential benefit 
or advantage to Members themselves, their spouses, partners or direct family members. A conflict of interest does 
not exist where a Member is only concerned as a member of the general public or of a broad class of persons.“   

42.  Article 6(4) of the Code: „Members shall not accept any gift with a value of more than EUR 150. When, in accor-
dance with diplomatic and courtesy usage they receive gifts worth more than this amount, they shall hand them 
over to the Commission’s Protocol Department. In case of doubt as to the value of a gift, an evaluation shall be un-
dertaken under the authority of the Director of the Office of Infrastructure and Logistics in Brussels, whose decision 
on the matter shall be final. The Commission’s Protocol Department shall keep a public register of the gifts handed 
over in accordance with this paragraph which shall identify the donor.“ 
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Analysis of individual cases shows that the proceedings are excessively formalistic and place 
the burden of proof on whistleblowers. 

Formalism is another issue that affects the work of the Commission. It confines the assessment 
of whether a conflict of interest exists or not to the review of documents, instead of making 
use of the conferred powers for gathering evidence, incl. by performing factual inspections 
using relevant procedural tools. According to Art. 48(1)(3) of the newly-adopted AFIAPA, 
every referral by a whistleblower should contain “specific details concerning the alleged 
violation, incl. the time and place of the committed violation, as well as a description of the 
act and other circumstances surrounding its execution”. This requirement, coupled with the 
requirement that the referral should be made by an individual with a specified CIN, is, on one 
hand, an adequate guarantee against potential abuse of the referral procedure. On the other 
hand, it is excessive to expect from individuals to provide detailed information concerning 
all main aspects of the alleged violation. This legislative approach has a deterrent effect on 
potential whistleblowers. The requirement to provide the whistleblower’s CIN exceeds the 
corresponding identification requirements outlined in the procedural legislation related to 
the instigation of court proceedings by means of filing a claim. In practice, this means that 
civil society organizations, which are identified by their name, unique identification code, and 
administrative headquarters, cannot make referrals, because they will always be required to 
provide the full name and CIN of their legal representative. This essentially means that the 
legal requirement to provide the whistleblower’s CIN can be used to block referrals. ACF’s 
position in this regard is that the requirement to provide CIN in referrals should be abolished 
and civil society organizations, engaged in the exercise of control over public institutions, 
should be explicitly empowered to make referrals. 

The regulatory framework leads to excessive formalism when the admissibility of referrals 
is assessed, which results in the dismissal of a significant number of cases (such was also 
the approach followed by the abolished CPACI43). CAFIAP often rules that due to the lack in 
the referral of specific information pointing to the exercise of public authority in pursuit of a 
personal interest, there are no sufficient grounds for initiating proceedings. This means that 
if, in the course of civil monitoring, a discrepancy is identified between the assets owned (or 
used) by an official and what the official has declared, CAFIAP will dismiss the referred case, 
unless the referral contains a detailed description of the underlying mechanism of corruption. 

It cannot be expected of the public to carry out all the work, associated with the collection 
of facts and evidence about the committed violation, while the public body assumes the 
passive role of arbiter on the admissibility and comprehensiveness of the presented facts. It is 
rather the public body that should be the active party in carrying out research, surveillance, or 
analysis, while the public should only be expected to refer any detected issue or discrepancy. 
The approach adopted so far is ineffective and has resulted in the dismissal of many cases at 
the admissibility stage. 

Furthermore, CAFIAP has ruled that a conflict of interest does not exist, or has terminated 
the ongoing proceedings, with respect to two cases referred by ACF, which contain strong 
evidence for the existence of a conflict of interest or for non-compliance with the requirement 
to declare a change in an official’s status. 

_______________________________________

43.  In the CPACI Activity Report 2016 the low effectiveness of the body is primarily justified with the existence 
of defects or imperfections in the referrals. Shifting the burden of proof to whistleblowers with respect to 
ascertaining the existence of a conflict of interest and with respect to the collection of facts and evidence cannot 
be regarded as good administrative practice or as a measure that protects the public interest lying at the root of 
the creation of this specialized body. 

      See CPACI Annual Activity Report 2016, p. 15: http://www.cpaci.bg/documents/cpaci_annual_report_2016.pdf 
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During the first year of its existence, CAFIAP has been excessively selective with respect to 
the public disclosure of information regarding its work on specific cases. With regards to a 
case concerning a conflict of interest referral against Member of Parliament D. Peevski in 
connection with the conduct of a legislative initiative,46 CAFIAP’s Chairman published the 
results of the performed inspection, which were favorable for Mr. Peevski. In this way, the 
institution joined a campaign for creating a positive public image of Mr. Peevski, which was 
unacceptable given its role and functions, on one hand, and the notorious reputation of Mr. 
Peevski, on the other.47 

_______________________________________

44. CAFIAP – Decision for termination of proceedings No. РП-809-18-026/12 April 2018.
45. CAFIAP – Decision No. РС – 214-17-003/28 February 2018. 
46. CAFIAP – Decision No. РС – 055-18-023/8 June 2018.
47.  In a statement to the media, CAFIAP’s Chairman said: “The bottom line is that Mr. Peevski is either the most 

unblemished person we have ever inspected, or he has exceptionally good lawyers and accountants… This 
person has paid enormous taxes. He is probably one of the biggest tax payers in the country” – http://old.
segabg.com/article.php?id=909072 

Case Brief 2
The case was referred by ACF in the beginning of 2018 and concerned Member of 
Parliament Volen Siderov, who for more than three months failed to declare changes in 
his asset ownership and conflict of interest declaration (Siderov is a founder and partner 
at the company Galeria Stil Ltd. with a majority share of 75 shares), bearing in mind that 
he was obliged to do so within a seven-day period. At the time of the referral (January 
2018), the MP’s omission (to submit a new declaration within the deadline) had not 
been remedied and still constituted a violation of Art. 174(1) AFIAPA, for which reason 
he should have been fined between BGN 1,000 and BGN 3,000 by the CAFIAP chairman. 

Even though CAFIAP found that there was culpable non-compliance with legal 
requirements in this case, it adopted a narrow interpretation of the newly-enacted 
legislation, as a result of which the MP was not sanctioned and the proceedings were 
terminated.44 

Case Brief 3
The case45 was referred in the end of 2017 and involved the Deputy Mayor of Gabrovo 
Municipality and a person related to him (his sister) who was a municipal employee 
and head of the Project Activities Department. The case concerned non-compliance 
with the legal obligation to declare the existence of a personal interest, as well 
as the exercise of public authority. CAFIAP confirmed ACF’s conclusions that the 
Deputy Mayor had exercised public authority with respect to his sister – head of the 
Project Activities Department – by appointing her as chair of a public procurement 
commission. At the same time, the mayor’s sister was also the project manager of the 
municipal project, related to public procurement. However, CAFIAP gave more weight 
to the arguments associated with the lack of personal interest in the case, despite the 
established violation of the legal provision prohibiting the exercise of public authority 
with respect to related persons within a relationship of hierarchical dependency. 
Thus, CAFIAP held that a conflict of interest did not exist in the case, nor was there a 
violation of any other legal provisions. 
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Issues also exist with respect to the legal procedures for ascertainment of conflicts 
of interest in cases involving related parties. One specific example in this regard is that 
a conflict of interest involving related parties cannot be established in a situation where 
one of the parties is a high-ranking public official, and the other is a person living together 
(cohabitation) with someone related to the official. According to § 1(15) of the Additional 
Provisions of AFIAPA, the definition of “related parties” includes the following categories of 
persons: 1. married or cohabitating persons; 2. relatives (direct relatives, collateral relatives 
up to the fourth degree (incl.), and in-laws up to the second degree (incl.)); 3. other related 
persons or persons in a relationship of dependency (natural and legal persons with whom 
the high-ranking public official shares a relationship of economic or political dependency 
that can give rise to justified doubts about the official’s impartiality or objectivity).48 

In proceedings ascertaining conflict of interest, cohabitation is only accepted as an 
indication of a relationship between the cohabitating parties if one of them is a high-ranking 
public official. Marriage is a requirement in order to establish an in-law relationship. If 
two persons are merely cohabitating and one of them is a direct relative of a high-ranking 
public official, an in-law relationship within the meaning of the law cannot be established 
between the high-ranking public official and the other cohabitating party. However, this 
arrangement becomes problematic in view of the fact that lasting cohabitation is becoming 
a more common life choice. At the same time, there are insufficient legal instruments for 
ascertaining such relationships, which creates opportunities for circumventing the law.  

There are specific examples in this regard in the accumulated case-law on the implementation 
of the legislation. 

Case Brief 4
In 2017, CPACI was requested to ascertain whether a conflict of interest existed with 
respect to a high-ranking public official (the Director of the National History Museum) 
who had appointed as his deputy (Deputy Director of the Museum) a person who was 
cohabitating with his daughter.49 Technically, an in-law relationship within the meaning 
of the law could not be established in this case (as there was no marriage between the 
daughter and the appointee). However, the factual circumstances surrounding the co-
habitation essentially justify the existence of a relationship between the official and the 
appointee (based on the definition of the third category of related parties in the law). In 
carrying out its fact-checking functions, CPACI’s actions were limited to referencing the 
Population Register and the Civil Status Register, which naturally contained no proof of 
the relationship between the said persons: it is not possible to ascertain a fact (cohab-
itation) which is not recorded in a register. Cohabitation could have been proven with 
the use of other means and instruments. However, there was no evidence that CPACI 
carried out any additional inspections, or that it requested the inspected parties to at-
tend a hearing (which is the established course of action in similar cases). As a result of 
this excessively selective and formalistic approach, CPACI did not ascertain the existence 
of a conflict of interest in the case. 

4.  Problems with the identification of related parties 

_______________________________________

48.  This text has been copied word-for-word from § 1(1) of the Additional Provisions of CIPAA.
49. Decision No. РП-087-17-082/27 June 2017 of CPACI for termination of proceedings.
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When performing a comparative analysis of legislation, it should be borne in mind that 
different definitions of related parties involve different degrees of the in-law relationship. 
For instance, in the Civil Servants Act the in-law relationship encompasses in-laws up to 
the fourth degree included (Art. 7(2)(1) CSA); in the Public Procurement Act (PPA), which 
redirects to the Public Offering of Securities Act, an in-law relationship can be established 
between in-laws up to the fourth degree included; in the Tax and Social Insurance Procedure 
Code, the in-law relationship encompasses in-laws up to the second degree included; in the 
Commercial Act – up to the third degree included. 

Case Brief 5
This case concerned a conflict of interest situation involving the director of a public 
institution (the National History Museum)50, who, in 2015, signed and made payments 
on contracts between the institution and two legal persons /a limited liability company 
and an association/, in which his daughter and nephews/nieces were shareholders and 
board members, respectively. Thus, this is a case of contracting with related parties of 
first and third degree. The NHM director signed contracts with the company – for the 
production of printed publications of commercial nature – in accordance with which the 
company issued invoices and the director made respective payments. This constituted 
a violation of the procedural norms related to concluding contracts for the provision 
of services, which, in turn, was a violation of the legal prohibition on public officials to 
conclude contracts or partake in any other activities in pursuit of a personal interest, 
while exercising their official prerogatives or duties. 

CAFIAP ruled that a conflict of interest existed in the case, in addition to failure to submit 
a personal interest declaration regarding the specific circumstances. 

As a result of the director’s exercise of authority, an immaterial benefit was conferred 
on his relations in the form of assistance and support, and a material benefit was also 
conferred, as the relations could potentially obtain dividends as a consequence of the 
higher profit, generated by the company. 

Case Brief 6
In 2017, CPACI was referred a case concerning allegations of incompatibility and a 
potential conflict of interest involving the Mayor of Radnevo Municipality and his wife, 
who was the mayor’s acting representative for a village within the municipality at the 
time. In this case, there is a direct relationship and hierarchical dependency between 
the parties. The wife had omitted to submit an up-to-date declaration under Art. 
12 CIPAA in order to disclose her relationship to the mayor. Thus, in the context of 
managing and exercising control over his representatives, the mayor was in a potential 
conflict of interest situation with regards to his wife (in violation of Art. 8 CIPAA). 
CPACI in fact established that the mayor had signed Additional Agreement No. 206/11 
November 2015, with which he had re-appointed his wife as a mayor representative, 
meaning that there was exercise of public authority with respect to a related party in 
this case. The Commission reasoned that, insofar as all other mayor representatives in 
the municipality had also been re-appointed, the mayor’s wife had not benefited from 
privileges or favorable treatment. Thus, CPACI ruled that there was no personal interest 
associated with the exercise of authority and, therefore, a conflict of interest could not 
be established in the case.51

_______________________________________

50. CAFIAP – Decision No. РС – 003-17-006/9 March 2018. 
51. Decision of CPACI No. РС-006-17-067 of 14 December 2017. 
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In the Anti-Money Laundering Measures Act, the definition of related parties includes 
not only in-laws, but also relationships stemming from the cohabitation of first-degree 
ascendants and descendants, as well as from the cohabitation of second-degree collateral 
relations.52 

Insofar as the Bulgarian legislation provides different standards for ascertaining a related-
parties relationship, it remains unclear whether the most appropriate standard has been 
adopted with respect to the rules on the ascertainment of conflicts of interest. In order 
to protect against circumvention of the law, it should be considered whether extending 
the scope of conflict of interest to cases of cohabitation involving officials’ descendants or 
ascendants is an effective approach. 

_______________________________________

52.  Art. 36(5)(2), 36(5)(3), 36(5)(4) AMLMA: “2. the descendants of first degree and their spouses or persons living 
together with the descendants of first degree in the form of cohabitation; 3. the ascendants of first degree 
and their spouses or persons living together with the ascendants of first degree in the form of cohabitation; 4. 
collateral relatives of the second degree and their spouses or persons living together with collateral relatives of 
the second degree in the form of cohabitation.” 

In order to facilitate the effective implementation of the legislation, the following suggestions 
could be taken into consideration: 

    Regarding the structure and functions of CAFIAP

   Guarantees should be provided with respect to the Commission’s independence, including 
by adopting a different procedure for the election of its members, which would involve 
not only the Parliament, but also other institutions (the President) or non-governmental 
organizations, thus ensuring stronger guarantees for transparency, political neutrality, 
and professionalism. 

   The Commission should not become another intelligence agency. In this regard, the 
Commission’s competence to employ SSM outside the scope of criminal proceedings 
should be revisited, as the body does not possess any investigative functions. 

    Regarding conflict of interest proceedings

   The decision to entrust inspectorates – pursuant to Art. 46 of the Administration Act – 
or special commissions working alongside public authorities with powers to administer 
conflict of interest cases involving lower-level public officials should be revisited. The 
current decentralized model applied to cases involving such officials may lead to the 
emergence of contradictory practice and to abuse of power. 

   The legal provisions should be clarified in order to clearly distinguish the cases in which 
the official must have actually exercised public authority from the cases in which it is 
sufficient to establish the existence of a certain situation or that the high-ranking public 
official had stepped into it willingly or with foreseeability of its implications. 

   The definition of related parties should be extended with respect to in-laws to encompass 
in-laws up to the fourth degree included, as well as relationships stemming from the 
cohabitation of ascendants and descendants of the public official. This would limit the 
opportunities for circumventing the law, facilitate the ascertainment of conflicts of 
interest, and increase the preventive effect of the legislation. 

   In order to introduce clear legal standards and criteria regarding the application of the 
third category of related parties (natural and legal persons with whom the public official 
shares a relationship of economic or political dependency), the law should include a 
non-exhaustive list of such hypotheses (similar to the non-exhaustive list of the types 

5.  recommendations for legislative amendments
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53.  A similar provision exists in the Rules on the Organization and Activities of the National Assembly with respect to 
Members of Parliament (Art. 149): “Members of Parliament cannot use their position to receive special privileges 
or gains. Members of Parliament cannot receive gifts, unless the gifts are recorded and valued at no more than 
ten percent of the basic monthly remuneration of the MP for the respective month. Any gifts exceeding the 
specified value must be handed over in the National Assembly and must be declared in a special public register.“

of acquired benefits). This category of related parties can also explicitly include cases in 
which a person exercises control over the activities of legal persons with reference to § 
1(6) of the Additional Provisions of AFIAPA. 

   A new provision should be included, limiting the opportunities for granting gifts and 
benefits to public officials, associated with their position of influence, even in cases when 
they had not exercised public authority in the pursuit of a private interest, or when the 
impartiality of their decision-making had not been affected53:

      High-ranking public officials are prohibited from obtaining, in their personal interest, any 
privileges, advantages, preferential treatment, assets, or services for prices below market 
rates, as well as any gifts or other benefits, associated with their position of influence. 
An exception can only be made in cases of publicly announced promotional fares and 
discounts, which are not connected with the officials’ professional capacity, as well as 
for customary gifts of reasonable value. It could be further provided that this provision 
will apply for a period of one year following the officials’ resignation unless otherwise 
stipulated in other legislation. 

    Protection of whistleblowers

   The requirement to provide whistleblower’s CIN in referrals should be abolished and civil 
society organizations whose scope of work involves exercising control over institutions 
should be explicitly empowered to submit referrals. 

   The legislation should be made compliant with the new EC rules on the protection of 
whistleblowers. 

    Regarding the proceedings related to the forfeiture of illegally acquired 
assets

   The framework concerning civil forfeiture should be made compliant with the Constitution 
of the Republic of Bulgaria, as well as with the imperative requirements of EU law and 
ECHR law, by introducing appropriate procedural mechanisms for protecting the right to 
defense and the right to property, and by limiting the grounds on which proceeding can 
be instigated. 
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